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MOTION BY APPELLANT VERNON COO 
FOR RE-HEARING EN BANC 
Comes now Appellant Vernon Cooper (hereinaftex 
to as "Appellant"') by his court-appointed counsel and r 
requests that this Court reconsider en bane its judgment rendered 


on April 19, 1964 in the above captioned action. 


Background 


This case came to be heard before this Court on appeal 
from Appellant's conviction on three counts of robbery (Criminal 
Action No. 524-62). Leave to appeal in forma pauperis was granted 
by the District Court. Appellant raised the following points on 


appeal: 


1. In the circumstances of this case, the District Court 
abused its discretion and denied Defendant effective 
assistance of counsel by refusing to order a mental 
examination of the Defendant either by (2) members of the 
Commission on Mental Health, (b) members of the Legal 
Psychiatric Service, or (c) by a private independent 
psychiatrist. 


2. The District Court erred in not making a judicial 
determination of competency as required, under the 
circumstances, by Section 24-201(a) of the District of 
Columbia Code. 


3. A mistrial should have been declared as a result of 
highly improper statements prejudicial to Appellant 
Cooper made by counsel for Codefendant Kennedy during 
his summation to the jury. 


4. Reversible error was committed when the prosecutor, 
when cross-examining Appellant's defense witness for 
impeachment purposes, questioned the witness as to 
conviction for a graver crime than that for which the 
witness was convicted, when he questioned the witness 
as to a conviction for a crime for which the witness was 
never convicted and, further, when the prosecutor 
elicited from the witness an admission that the witness 
served a jail sentence without explaining to the jury the 
offense for which this jail sentence was served. 


After oral argument this Court on April 9, 1964, affirmed the 


District Court by per curiam judgment and without opinion 


(Bastian, Burger and Wright). Judge Wright wrote a concurring 
opinion. 
Appellant requests that the importance of the issues in 
this case, and what Appellant respectfully believes to be the 
error of this Court's judgment, requires that the case be re-heard 


by the full Court. 


1. Refusal To Order A Mental Examination 

Appeliant raised what was believed to be a case of first 
> 
impression in this Court. Appellant ur ged that under the 


cireumstences of this case the District Court abused its discretion 


¢ 
and denied Appellant effective assistance of counsel by refusing 
8 


to order a mental examination of the Appellant by independent 
psychiatric experts. i 

The facts in regard to this aspect of the case are simply 
stated. After Appellant pled not guilty and was momended to the 
District jail, his mother raised the sum of $100 for the purpose 
of having him privately examined by a clinical Dercuolonise in the 
District of Columbia, Dr. Morton Cooper. The purpose of this 
examination was to evaluate Appellant's mental condition to 
determine whether the District Court should invoke te provisions 
of Section 24. 301 of the District of Columbia Code and order 
Appellant committed to an appropriate medical Secretion for a 
determination of his present and past medical condition. Dr. Cooper 
examined Appellant for a brief two-hour period and he advised 
Appellant's court-appointed counsel that in his (Dr. Cooper's) 
opinion Appellant ''shows signs of a severe personality disorder 
and that he displays characteristics best described as a sociopathic 
personality disorder" Dr. Cooper further mepereed that 
‘there is considerable evidence that an undercurrent of 
psychopathology exists", and he recommended that Appellant 
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“under go a period of psychiatric treatment and observation". 
Based upon this preliminary analysis, the District Court granted 
2 mental examination by the staff of St. Elizabeth's Hospital. 

After observation and evaluation by a seven-man 
committee, St. Elizabeth's reported by letter to the District 
Court that it wa's their opinion that Appellant was mentally 
competent to stand trial and that he was not suffering from a 
mental disease or defect at the time of the alleged offense. 

After becoming aware of the hospital's opinion, Appellant's 
counsel below (who is not present counsel on appeal) attempted 
to contact the hospital and, quite by accident, Appellant's 
counsel was referred to a Dr. Stammeyer, who was a member 
of the St. Elizabeth's evaluation committee and who had 
supervised Appellant's psychological tests. Appellant's counsel 
informed Dr. Stammeyer of the results of Dr. Cooper's 
preliminary diagnosis and Dr. Stammeyer told Appellant's 


counsel that he, (Dr. Stammeyer) substantially agreed with 


Dr. Cooper's "profile" and also agreed that Appellant was a 


sociépathic personality. This information could not be reconciled 
with the Staff's letter to the Court that Appellant was free of 
mental disease or defect. Faced with two conflicts (the first 
existing between Dr. Cooper's evaluation and the Staff 


evaluation, and the second an apparent conflict between 


ale 


Dr. Stammeyer's personal evaluation and the Staff's allegedly 
unanimous opinion) Appellant's counsel thereupon Boke with 
independent psychiatrists in the District of Columbia who 
informed him that the medical staff of St. Elizabeth's had 
made'an administrative decision not to accept sociopathic 
personalities for treatment in view of the hospital's limited 
staff and budget. Indeed, according to Appellant's counsel, 


Dr. Stammeyer "hinted" that this administrative determination 


was an element in the Staff's evaluation and opinion on Appellant's 


mental condition. Appellant therefore moved the District Court 
for tie appointment of an independent psychiatrist to examine 
him at the Government's expense. Appellant explained that he 
had Bese to obtain private funds for this maeposel but could 

A 
not do so. The essence of Appellant's motion was that he could 
not prepare an adequate defense without at least having the 
benefit of an evaluation of the facts from mayeuiatetets who 
were not faced with the administrative problems at St. Elizabeth's 
Hospital. The Government opposed the motion but, in doing 50, 
it did not contest any of the Appellant's allegations, and rested 
its opposition solely on the grounds that if Appellant wished to 
contest St. Elizabeth's opinion, it could do so either by 
utilizing Dr. Cooper or Dr. Stammeyer. 

The District Court denied the motion after a short 


argument. Appellant's position in this case is that the District 
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Court abused its discretion in so doing, and that under the 
circumstances of this case examination by an independent 
psychiatrist was necessary in order to protect Appellant's 
rights. 

Appellant has set forth at length in its brief the reasons 
why it believes that denial by the District Court of the relief 
sought was a clear abuse of discretion under this Court's past 
precedents, particularly De Marcos v. Overholser, 78 U.S. App. 


D.C. 131, 137 F.2d 298, cert. denied, 320 U.S, 785, and Naples 


v. United States, 113 U.S. App. D.C. 281, 307 F.2d 618. 


Appellant has also pointed out at length that the refusal of the 
District Court to order the requested examination deprived 
Appellant of effective assistance of counsel in violation of the 
Sixth Amendment, a result which was reached not because of any 
inherit deficiency in the strength of Appellant's case but solely 
because Appellant was indigent and could not afford the kind of 
professional assistance which a non-indigent could have received, 
and would have received, if faced with the circumstances here 
presented. These points will not be repeated here and reference 
is made to pages 16 to3:> of Appellant's Brief for a more 
detailed presentation. 

In view of the fact that this Court did not write an opinion 
in this case, and affirmed the District Court by judgment alone, 
it is difficult to determine whether the Court rejected Appellant's 
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ar gumment that this Court's past precedents and the requirements 
of the Sixth Amendment required the granting of Appellant's 


motion before the District Court or, on the other hand, whether 


this Court determined solely that Appellant in this case failed to 


make a prima facia showing which warranted the order of an 
independent examination. 

If the basis of the Court's holding was the first alternative, 
it is submitted that the concurring opinion of Judge Wright 
contains a complete and adequate answer. In considering 
Appellant's argument Judge Wright clearly indicated that appoint- 
ment of independent experts is appropriate. Judge Wright further 


indicated that the District Court must carefully consider the 
‘ 


aventies open to it to afford the relief sought by Appellant. 
Judge Wright stated (Cooper v. United States, Slip Opinion, 
pp. 2-3): 


I agree with Cooper that, in a proper case, the 
District Court should appoint independent experts, at 
Government expense, to assist an indigent defendant 
and to provide expert psychiatric testimony. An indigent 
defendant cannot be offered Government doctors as 
experts on a take-it-or-leave-it basis, particularly where 
those doctors have already indicated their testimony 
would be adverse to his interests. Where the Government 
doctors at St. Elizabeths, for example, have reported 
that, if called, their testimony would favor the 
Government, the trial court may look elsewhere ‘for 
psychiatric assistance for the indigent defendant. 

Under Rule 28, F.R.Cr.P., the court has the power 
to appoint independent experts to assist the defendant. 
And, of course, such experts are subject to subpoena 
under Rule 17(b), F.R.Cr.P. Moreover, Congress has 
provided in the District of Columbia a Commission on 
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Mental Health, staffed with experts, subject to call by 
the court. Congress has also provided in the District 

of Columbia a Legal Psychiatric Service to be used as 
needed by the District Court in its discretion. These 
avenues of help are open to, and must be considered by, 
the District Court in determining whether or not 
psychiatric assistance and expert testimony, other than 
that afforded by the Government doctors at St. Elizabeths 
should be made available to assist the indigent defendant. 


The critical words in Judge Wright's opinion insofar os 
this case is concerned are those which state that the "avenues 
of help" open to the District Court'must be considered by it" 
in determining the appropriate disposition of a motion such as 
was made by Appellant here. The record in this case however 


shows no indication that any of these measures were considered 


by the District Court. Indeed, on the contrary, the District 


Court in this case apparently denied Appellant's motion solely 


on the grounds that Appellant was only entitled to an examination 
and evaluation at Government expense by St. Elizabeth's staff 
physicians, and if he wished to dispute that opinion, the only 
tools at his disposal were his right to subpoena the St. Elizabeth 
staff and cross-examine them, and his right to proffer opposing 
expert witnesses (See Tr. 12/12/62 at Pages 5-6). There is no 
indication in this record that the District Court ever attempted 
to make the kind of considered evaluation of available 
alternatives which Judge Wright refers to in his concurring 


opinion. 


The failure of this Court to write an opinion in the above 
case has, in view of the concurring opinion, raised a serious 
question as the future administration of justice in this 
jurisdiction since it is now not clear whether or not Judge Wright's 
opinion represents the applicable legal precedent to be followed 
in the future by Judges of the District Court. Tee it is 
Bis he particularly in view of the importance of the 
question, and the necessity for future guidance in this field, 
that this Court re-hear the question en banc. 

i If, on the other hand, this Court's decision meated upon 
a determination that Appellant failed to make a prima facia case 
warrenting appointment of an independent expert, as was the 
holding of Judge Wright in his concurring opinion, Appellant 
respectfully submits that this decision is erroneous and far 


too restrictive. 


Judge Wright states that the Court in passing upon such 


a motion may either accept the representations of counsel as to 
the evidentiary basis, or, if such representations are deemed 
insufficient, medical reports or sworn testimony, experts or 
lay, tmay be offered to provide such a basis (Slip Opinion, 

pp. 3-4). Judge Wright concludes that the failure of Appellant 
to offer such "medical reports or sworn testimony" and his 
failure to raise the insanity issue at the trial, foreclosed 


reversal of the District Court's judgment in this case (Id. at p.4). 
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As to the second of these criteria, i.e. the failure to 


raise the insanity defense at the trial, it is submitted that this 


failure should not in justice foreclose the relief sought by 
Appellant in this case. The record indicates that Appellant's 
counsel did not raise an insanity defense since failure of the 
District Court to grant his motion deprived him of the 
opportunity to present a strong or even creditable case on this 
issue, and therefore Appellant's counsel was faced with a 
Hobson's choice of presenting 2 weak insanity defense, which 
would in turn be an admission that Appellant committed the 
criminal acts of which he was charged or, on the other hand, 
forego a possible insanity defense and base his defense upon 
an alibi witness. The effect of the District Court's refusal to 
grant an independent examination forced him to take the latter 
course. However, it is plainly unjust for this Court to use the 
effect of the District Court's error as justification for that error. 
Moreover, it should be noted that the District Court in this 
case was not considering merely a bare request that 
Appellant have a further mental examination. On the contrary, 
Appellant here made a prima facia showing that such an 
independent examination was appropriate. In considering 
Appellant's request, the Court had before it (a) the initial report 
by Dr. Cooper which prima facia indicated his opinion as to the 
existence of a mental disease or defect, (b) the statement of 
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Appellant's court-appointed counsel pointing out the 
inconsistencies revealed to him in his conversation with Dr. 
Stammeyer, and particularly pointing out Dr. Stammeyer's 
“hint" that administrative bias was an element in the Staff's 
opinion and (c) the fact that the Government did not deny any 
of the facts pleaded by Appellant in his motion, but was 
content to rely upon the position that Appellant was adequately 
protected since he could have utilized either Dr. Cooper or 
Dr. Stammeyer at the trial. Under these Somes. 
Appellant respectfully submits that he made an adequate prima .- 
facia showing for the ordering by the District Court of an 
S psychiatric examination. While perhaps it might 
have ‘been better had Appellant presented additional sworn 
testimony corroborating the statements of Appellant's court- 
appointed counsel in Appell.nit's motion, it Revereciess should 
not be held that such corroboration was absolutely essential 
to establish a prima facia showing, particularly since the 
Government here did not dispute the factual allegations made in 
the motion. : 

It is plain that the District Court did not, as noted 
above, make the considered evaluation referred to by Judge 


Wright of the avenues available to the Court to afford Appellant 


the relief which he sought. On the contrary, the District Court 


at no time indicated that additional factual corroboration was 
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required, or that the absence of additional factual corroboration 
was fatzl 1o Appellant's request. On the contrary, both the 
Government and the District Court treated the motion as if 

on demurrer. The District Court denied the motion apparently 
on the grounds that even if Appellant's allegations were 
correct, Appellant was adequately protected since he could 
have utilized Dr. Cooper and Dr. Stammeyer at the trial. 
Judge Wright's concurring opinion clearly indicates that this © 
holding was incorrect. There is no indication, however, that 
the Court would hive reached the opposite decision even if 
additional factual corroboration had been presented. Under 
these circumstances, this Court should not hold that the lack 
of such additional corroboration was an essential element in 
Appellant's motion, and the apparent holding of this Court to 


the contrary should be reconsidered by the full bench. 


2. other Errors 


Appellant contended that a mistrial should have been 
declared asa result of highly improyer statements prejudicial 
to Appellant made by counsel for Co-Defendant Kennedy during 
his sumrnation to the jury. Th: record indicated tht 


Co-Detzndant's counsel stated during summation as follows: 


Are you going to find the rnan guilty by association 
because his common law wife happened tc be the: 
sister of the co-defendant in this c.se. Will he be 
guilty by association. I submit to you ladies .nd 
gentlemen of this jury, you are rnost certainly too 
intelligent to find 1 man guilty because o. the 


association with Nettie Cooper. (Tr. 299 - Italic 
added) 


Judge Wright's concurring opinion makes it clea that 
these statements were highly improper. -iowever, in view of 
the Court's f.ilure to write an opinion, it is not clear whether 
or not Judge Wright's opinion represents the holding of the 
Court as to their impropriety, .nd therefore, it is 


appropriate for this question (which appears also to be one of 


first impression in this jurisdiction) to be determined by the 


full bench. 

Moreover, though Judge Wright held that the error should 
not be deemed reversible error since no timely objection was 
made, nevertheless Appellant contends that co-Defendant’ 
counsel's remarks were so prejudicial as to require the 
invocation of the plain error rule, Rule 52(b), F.R.Cr.F. 

‘ Finally, Appellant urged that certain improper impeach- 
ing questions asked by the prosecutor during met beterten 
required that the District Court's judgment be reversed. Judge 
Wright in his concurring opinion agreed with Appell-nt that 
the questions were erroneous and that the Government should 
avoid ssking such questions in the future. In the .bsence of an 
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opinion by the Court, however, it is not clear whether this 


holding was the holding of the Court and, as is the case with 
the other questions discussed above, a re-hearing should be 
held so is to make the basis of the Court's decision clear. 
Wherefore, in view of the above, A,pellant 
respectfully requests that this Court reconsider its judgment 


en banc. 


Respectiully submitted 
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2.UESTIONS FRESENTED 


1. Whether, in the circumstances of this case, the District Court 
abused its discretion, and deprived Defendant Cooper of effective 
assistance of counsel, by refusing to order a mental examination of 
Defendant by either (a) the staff of the District of Columbia Commission 
on Mental Health, or (b) by members of the District of Columbia Legal 
Psychiatric Service, or (c) by a private psychiatrist after the staff of 
St. Elizabeth's Hospital had reported to the District Court that the 
Defendant was, in their opinion, competent to stand trial and not suffering 
from a mental disease or defect at the time of the commission of the 
alleged crime, where there was prima facie evidence that the opinion of 
the St. Elizabeth's staff may have been incorrect, and where there was 
an uncontested allegation that the staff's opinion was improperly influenced 


by internal administrative considerations. 


2. Whether, in any event, the District Court erred in not making 


a "judicial determination" of Defendant's competency to stand trial as 


required by Section 24-301 of the District of Columbia Code. 

3. Whether a mistrial should have been declared as a result of 
highly improper statements prejudicial to Defendant Case: made by 
counsel for co-defendant Kennedy during his summation to the jury. 

4, Whether plain error was committed by the prosecutor when, 


in cross-examining a defense witness for impeachment purposes, he 


improperly questioned the witness as to the witness's conviction for a 
graver crime than that for which the witness was convicted, when he 
questioned the witness as to a conviction for a crime for which the 
witness was never convicted and, further, when the prosecutor elicited 


from the witness an admission that the witness served a jail sentence 


without explaining to the jury the offense for which this jail sentence was 


served, 
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I 


JURISDICTIONAL STATEMENT 


Defendant Vernon Cooper (hereinafter referred to as "Defendant", 
“Sepelantie or ''Cooper") is here appealing from judgment of conviction 
in the District Court on three counts of robbery (Criminal Action No. 


524-62) after a jury trial. Leave to appeal in forma pauperis was granted 
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1/ 
by the District Court on February 15, 1963. The jurisdiction of the 


Court is invoked pursuant to 28 U.S.C, Sec. 1291-1292. 


It 


STATEMENT OF THE CASE 


1. Indictment and Fre-Trial Motions 

On June 6, 1962, Appellant Vernon Cooper was charged by the 
Grand Jury with the commission of three robberies in violation of District 
of Columbia Code, Section 22-2901. Cooper pleaded not guilty and on 
June 15, 1962, he was remanded to the District Jail for trial. 


(a) Pre-Trial Motion Pursuant to Section 24-301 


and Subsequent Motion for Independent Psychiatric 


Evaluation, 


On August 28, 1962, Appellant moved the District Court for a 


1/ The trial of this case was held January 2 and 3, 1963, and the 
reporter's transcript for these dates are numbered consecutively. 
These pages will be cited herein as, e.g., (Tr. 16). 


There are additional volumes of transcript which represent 
hearings on pre-trial motions and hearings on sentencing, etc., 
which are each also numbered consecutively from page 1. To 
avoid confusion, the transcript for the non-trial record will be 
cited both by the date upon which the hearing was held and the 
page number of the transcript as, e.g., (Tr. 1/18/63 at 


page 8). 
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mental examination pursuant to Section 24-301 of the District of Columbia 
2/ 
Code to determine (a) his present mental competency to stand trial, and 


(b) his mental condition at the time of the offense. As grounds therefor, he 


stated that on August 24, 1962, he was examined at the District Jail by Dr. 


Morton Cooper, a clinical psychologist in the District of Columbia, who 


advised Appellant's court-appointed counsel that Appellant'''shows signs of 
severe personality disorder and that he displays characteristics best 
described as a sociopathic personality disorder". Dr. Cooper further 
reported that ''there is considerable evidence that an under current of 


psychopathology exists,'' and Dr. Cooper recommended that "defendant 


a meee 
/Cooper/ undergo a period of psychiatric treatment and observation", The 


District Court, on September 5, 1962, thereupon ordered Cooper 


committed to St. Elizabeth's hospital for the requested examination and 


2/ Section 24-301 states in pertinent part that (a) "Whenever a person 
is arrested, indicted, charged by information, *** for or with an 
offense and, prior to the imposition of sentence or prior to the 
expiration of any period of probation, it shall appear to the court 
from the court's own observations, or from prima facie evidence 
submitted to the court, that the accused is of unsound mind or is 
mentally incompetent so as to be unable to understand the 
proceedings against him or properly to assist in his own defense, 
the court may order the accused committed to the District of 
Columbia General Hospital or other mental hospital designated 
by the court, for such reasonable period as the court may 
determine for examination and observation and for care and 
treatment if such is necessary by the psychiatric staff of said 
hospita. ***" 


on October 17, 1962, St. Elizabeth's filed a letter with the Court signed 

by Dr. Dale C. Cameron, Superintendent of the hospital, stating that it was 
the staff's opinion that Cooper was mentally competent to stand trial and that 
they found no mental disease or defect existing either at the time of the 
examination or at the approximate time of the alleged offense. The letter 
was conclusionary in terms and set forth none of the facts upon which the 
conclusions were based, nor the results of any staff tests, observations, 
etc. There is no indication in this record that any ''judicial determination of 


Appellant's competency was ever made by the Court below". 


After becoming aware of the staff's opinion, Defendant's appointed 


counsel below (on November 26, 1962) attempted to contact Dr. Owens of 
the St. Elizabeth's staff (who apparently was the head of the seven-man 
committee at St. Elizabeth's who reviewed Appellant's case) to obtain fuller 
information as to the staff's examination. Quite by accident, Defendant's 
counsel was referred to Dr. Stammeyer, the St, Elizabeth's staff 
psychologist who supervised that portion of Appellant's examination which 
consisted of personality testing and evaluation, and who was one of the 
committee who evaluated Appellant's mental state. Counsel informed Dr: 
Stammeyer of the ''profile'' which Dr. Cooper made as 2 result of his 
jailhouse interview and Dr. Stammeyer stated to Defendant's counsel that 
he (Stammeyer) agreed with Dr. Cooper's evaluation that Defendant was a 


sociopathic personality, a statement which was startlingly at variance with 
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the staff's opinion as contained in its letter to the Court. At this time, Dr. 
Stammeyer agreed to testify to this effect if called upon to do oe 
Defendant's counsel below thereafter telephoned Dr, Owens without 
informing Dr. Owens that he had spoken to Dr. Stammeyers Dr. Owens 
assured Defendant's counsel that Appellant was freee of mental disease or 
A] 
defect and that the committee's decision at St. Elizabeth's was "unanimous". 
Thereafter, Defendant's counsel below was informed by independent 
psychiatrists in the District of Columbia that the medical staff at St. 
Elizabeth's, in view of its limited budget, had made an admini strative 
decision ne to accept sociopathic personalities for treatment, and Dr. 
Stammeyer had "hinted" to Defendant's counsel during his Celentions 
conversation that this decision was the "foundation for the decision in the 
4/ 


evaluation report to the Court on Cooper". 


On the basis of this information, Defendant, on December 3, 1962, 


moved the pera Court for an appointment of an independent psychiatrist 


to examine him at government expense. Defendant related all of the above 


facts and 7 ae related that Defendant's counsel had sought, through 


———_ 


3/ As will appear, infra, Dr. Stammeyer later appeared to retract 

~ this pogition; in a later conversation with Defendant's counsel he 
stated le agreed with the staff opinion that Defendant was free of 
mental flisease or defect. 


4/ All of the allegations here reported were contained in Appellant's 
Dec. 3 Motion for the Appointment of an Independent Psychiatrist. 
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Defendant's mother, to raise funds for a psychiatric examination to be 
conducted "by an independent psychiatrist free from the pressures and the 
internecine administrative warfare among the staff at St. Elizabeth's 
hospital", but that he could not do so. The gravamen of the request was 
that Defendant's counsel felt so seriously impaired in the preparation of his 
case by his inability to have an independent psychiatrist's evaluation and 
that "he finds it impossible to conduct an adequate defense of the accused 
without full possession of the facts which can be obtained only by granting 
of this motion". 

The Government opposed the motion without denying any of the 
allegations contained therein, solely on the grounds that Defendant had two 
experts ''currently available to assist Defendant in his defense" (a reference 
to Drs. Cooper and Stammeyer) and, therefore, that additional expense to 
the Government was ee The motion was heard and denied by 
Judge McGuire on December 12, 1962. The following constitutes the sum 
total of the argument heard (Tr. 12/12/62 at pp. 3-6): 

MR.’ O'ROURKE: There are two other motions, Your 

Honor. There is a motion for severance and there is a motion 


for Court-appointment of a psychiatrist to examine the defendant 
Vernon Cooper. 


5/ The Government's Opposition is not included in the Record on 
appeal in the instant case, but can be found in the Record on Appeal 
of Cooper v. United States, No. 17,648, to which this Court is 
respectfully referred and of which judicial notice is requested. 
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THE COURT: Now, he was sent to St. Elizabeth's 
was he not? 


MR. C'ROURKE: Yes, he was, Your Honor. He was 
sent there on a letter from this Court --- 


THE COURT: And they ruled he was free of mental 
disease or defect? 


MR. O'ROURKE: Yes, sir. Then additional | 
formation came to my attention relative to that. 


THE COURT: And what was the additional information? 


MR. O'ROURKE: Well, Your Honor, that is recited 
here in the motion and I would point out that in the course of 
my inquiries to St. Elizabeth's, discussing the report and 
examination with them, I pointed out to them that wei of course 
had had an affidavit by Dr. Morton Cooper, which was an 
affidavit supporting our motion to commit for examination, in 
which he recited that in his opinion Cooper -- the defendant 
Vernon Cooper -- was a sociopathic personality. 


I read this letter in part to one of the examining doctors 
at St. Elizabeth's on the telephone on November 26, I believe 
it was. He said that he was in substantial agreement with Dr. 
Cooper's report. 


{ But later on, in the course of additional conversation 
with this man, this physician there, he said that he felt that 
Cooper was free of mental disease or defect. : 


1 could not reconcile these two statements, and I went 
to see him about it yesterday. He stuck by his second position 
that he thought the man was free of mental diseases or defect. 
So I am faced with what was apparently a conflict of opinion. 

I think perhaps what happened was there was a decision at St. 
Elizabeth's to present us a --- 


THE COURT: But you are asking the government to pay 
for psychiatrists? 


MR. O'ROURKE: Yes, sir. 


aie 

THE COURT: To represent this man in the nature 
defense witness at his trial. Isn't that what it is? 

MR, O'ROURKE: Well, I don't know what --- 

THE COURT: That is what it will come down to. 

The Government through St. Elizabeth's Hospital, 
indicates that he is not suffering from any mental disease or 
defect. 

MR, O'ROURKE: That is right. 

THE COURT: And you are asking now, because you 
are dissatisfied with that finding, that private psychiatrists 
be employed at government expense to determine the contrary, 
if it is possible. 

MR. O'ROURKE: Yes, Your Honor; insofar as the 
expense is concerned, the defendant's mother was able to 
raise $100 to have him examined by Dr. Morton Cooper. 

THE COURT: Then you have Dr, Cooper, haven't you? 

MR. O'ROURKE: Well, we do, and then again we don't. 

THE COURT: What do you mean you do and you don't? 


MR. O'ROURKE: Because the $100 didn't include a 
witness fee --- 


THE COURT: If he took the $100 he can be subpoeaned. 


MR, HANTMAN: If Your Honor please, the government 
filed an opposition to this motion. Not only does the defendant 
have Dr. Cooper, who was paid for his examination, but the 
defendant claims to have one of the psychologists at St. 
Elizabeth's Hospital who would also testify that the defendant 
is a sociopath. 


I see no need to spend further federal funds to permit 
counsel to shop for a doctor of his own choosing. 
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MR. O'ROURKE: That is what I was referring to a 
moment ago, Your Honor. It would appear that this doctor 
at St. Elizabeth's has somewhat altered his position or at 
least has sort of blended them --- 


THE COURT: That is a matter of cross examination 
if he is called, or you can call him. ; 


I will deny it. 
At the trial, no defense of insanity was raised and no evidence on 


this issue was presented by either party. 


(b) Trial Proceedings 


The consolidated trial of Cooper and Kennedy was held on January 
2 and 3, 1963. The Government's evidence against Defendant Cooper 


consisted of identifications by eye-witnesses of Defendants as the men who 
6/ 


committed the robberies. The identifications were based upon alleged 


glimpses of the men for periods which did not exceed a minute in duration. 


6/ Appellant was charged with the commission of three separate 
crimes at two different locations: a robbery of a grocery store 
at 600 F Street, N.E. on March 31, 1962, a robbery of a liquor 
store at 2701 12th Street, N.E., on April 16, 1962, and a robbery 
of a salesman in the liquor store, Milton Kohn. The persons who 
identified Defendant Cooper as the alleged perpetrator ‘of the 
grocery store robbery were Meyer Leven, owner of the store, 
who identified Cooper, but who could not identify Kennedy (See 
Tr. 15-20, 23-24, 32-33, 36-37, 44-48), Joan Bishop, who also 
identified Cooper but not Kennedy (Tr. 50-54), Fred Rice, an 
employee of the store who identified Cooper, but not Kennedy 
(Tr. 62-65), and James Gilchrist, another grocery store employee 
who identified Kennedy but not Cooper (Tr. 72-80). The witnesses 
with regard to the liquor store and Kohn robberies were Eugene 
Goodman, the store owner, who identified both Cooper and Kennedy 
(Tr. 95-98), and Milton Kohn, who identified Kennedy but not 
Cooper (Tr. 125-140). 


Cooper's sole defense at the trial was an alibi witness, William 
Thomas Armwood,: who testified that on the date of the alleged grocery 
store offense, he was with Cooper from 9 o'clock that morning until late 


that evening (far beyond the time of the alleged offense), and that they 


spent the day either at Cooper's home or at the home of Cooper's sister; 


and that Cooper was at the home of his sister during the time the grocery 
store crime was committed. (Tr. 143-177). On cross-examination, the 
United States Attorney attempted to impeach Armwood's veracity and the 
following ensued (Tr. 185): 
Q Now, are youthe same William Thomas Armwood 
who was convicted in North Carolina and served time for 
assault with intent to kill? 
A No, simple assault. 
2 Simple Assault? 
A Yes, sir. 
2 Are you also the same William Thomas Armwood 
who on July 21, 1962 was convicted here in the District of 
Columbia of destroying private property? 
A Yes, sir, but I wasn't tried for it. 
‘2 You served time for it, didn't you? 
A No, sir. 
Q Didn't you serve 45 days? 
A Yes, sir. 


MR, HANTMAN: No further questions, Your Honor. 


On redirect examination, Cooper's attorney brought out the fact that 


Armwood was never convicted of "destroying private property", but was 


only charged and convicted for being ''drunk and disorderly" (a mis- 


demeanor). The transcript in this regard reads as follows (Tr. 186-187): 
BY MR. O'ROURKE: 
Q How did you happen to be in jail for 45 days? 
A Well, we were arrested for fighting on the sweet 
shop close to where I live at and the girl said she wouldn't 
press charges if I would pay for the glass. 
THE COURT: You wouldn't pay for what? 


THE WITNESS: If I were willing to pay for|the glass 
she wouldn't press any charges. 


THE COURT: Glass? 

THE WITNESS: Yes, sir. 

THE COURT: What kind of glass? 

THE WITNESS: Glass in the candy case. 

THE COURT: Glass in what? 

THE WITNESS: In the candy case. 

THE COURT: Candy case? 

THE WITNESS: Yes, sir. And so when he came to 
my house and arrested me, they told me I was under arrest 
and they said I was intoxicated and the officer arresting me 
said I used some very frank language in the street and so they 
took me to jail for it so she didn't press any charges, they 
just charged for disorderly and drunk and they didn't have my 
record from home so the Judge told me to go home and stay 


until September 7 and the bond was surrendered and I have 
to stay in jail until September 7. 
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BY MR. O'ROURKE: 
2 What happened then? 
A I stayed in jail 40 days. I went back the 7th of 


September. He gave me 45 days. I stayed -- went back and 
stayed two more days and went home. 


(c) Summation Before the Jury 

In view of the fact that most of the "eye-witness" testimony which 
implicated the Defendants was directed against Cooper, rather than 
Kennedy, Kennedy's counsel during his summation attempted, in effect, 
to disassociate the two Defendants. In his desire to protect Kennedy, 
Kennedy's counsel stated to the jury: 

Are you going to find the man guilty by association 
because his common law wife happened to be the sister of 
the co-defendant in this case. Will he be guilty by 


association. 


I submit to you ladies and gentlemen of this jury, 
you are most certainly too intelligent to find a man guilty 


because of the association with Nettie Cooper (Tr. 299. 

Italics added). 

Appellant was found guilty as charged by the jury and sentenced to 
a term of five to fifteen years on each of the three counts, the sentences 
to run concurrently, but not to begin until Cooper served a sentence which 


7/ 
had been rendered in another trial. 


UTERINE 


a Criminal No. 523-62, aff'd. in Cooper v. United States 
(No. 17,648, decided Dec. 5, 1963). 
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STATUTES AND CONSTITUTIONAL 
PROVISIONS INVOLVED 


Pertinent portions of statutes and constitutional provisions 


involved in the above case are reprinted in the attached Appendix. 


IV 
STATEMENT OF POINTS 


A. In the circumstances of this case, the District Court abused 
its discretion and denied Defendant effective assistance of counsel 
by refusing to order a mental examination of the Defendant either 
by (a) members of the Commission on Mental Health, (b) members 
of the Legal Psychiatric Service, or (c) by a private independent 
psychiatrist. 


B. The District Court erred in not making a judicial determination 
of competency as required, under the circumstances, by Section 
24-301(a) of the District of Columbia Code. 


C. A mistrial should have been declared as a result of highly 
improper statements prejudicial to Appellant Cooper made by counsel 
for Godefendant Kennedy during his summation to the jury. 


D. Reversible error was committed when the prosecutor, when 
cross-examining Appellant's defense witness for impeachment 
purposes, questioned the witness as to conviction for a graver 
crime than that for which the witness was convicted, when he 
questioned the witness as to a conviction for a crime for which the 
witness was never convicted and, further, when the prosecutor 
elicited from the witness an admission that the witness served a 
jail sentence without explaining to the jury the offense for which 
this jail sentence was served. 

‘ 


SUMMARY OF ARGUMENT 


The District Court abused its discretion in refusing to order a 
mental examination by independent psychiatrists not connected with St. 
Elizabeth's Hospital where, as here, the defendant demonstrated (1) that 
an independent District of Columbia psychologist had found after a 
preliminary diagnosis that Appellant was a "sociopathic personality", 
(2) that a staff psychologist at St. Elizabeth's Hospital initially agreed 
with Dr. Cooper's evaluation, and (3) where the Appellant alleged that 
the opinion of the St. Elizabeth's staff was not unbiased and may have been 
influenced by their status as prospective custodians of Appellant, an 
allegation which was never disputed by the Government, and upon which 
no hearing was ever held. The District Court clearly had the power to 
order such relief under numerous existing statutes. This Court's 
decisions in the "habeas corpus" cases clearly demonstrate that such 
relief should have been granted particularly where, as here, Appellant 


is an indigent. This Court has already implied as much in Naples v. 


United States, 113 U.S. App. D.C. 281, 307 F.2d 618 (1962), and 


decisions of other Circuits have indicated that failure to do so in these 
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circumstances deprive Appellant of effective assistance of counsel 
and equal protection under the law. | 

In any event, the District Court failed to make an independent 
judicial Necormination of competency as required, under the circum- 
stances, by the provisions of Section 24-301 of the District Court 
Code. 


Moreover, reversible error was committed when counsel for 


co-defendant Kennedy was allowed to clearly imply that defendant 


Cooper was guilty without any judicial admonition whatsoever. It is 
clearly prejudicial for a co-defendant's attorney to ian to the jury 
that Appellant was guilty, a point which has been demonstrated by the 
Fifth Circuit decision in DeLuna v. United States, 308 F. 2a 140 (1962). 
Finally, it was clear error for the prosecutor, in cross- 
examining Appellant's only defense witness to question the witness 
about a drime for which he was never convicted, and to question him 
concerning a crime which, under the provisions of Section 14-305 of 


the District of Columbia Code, is not proper impeaching material. 


VI 
ARGUMENT 


I. 


In the Circumstances of this Case, the District 
Court Abused its Discretion and Denied Defendant 
Effective Assistance of Counsel by Refusing to 
Order a Mental Examination of the Defendant 
Either by (a) Members of the Commission on 


Mental Health, (b) Members of the Legal 


Psychiatric Service, or (c) by a Private 
Independent Psychiatrist * 


The facts in regard to this aspect of the case are simply stated. 
After Appellant pleaded not guilty and was remanded to the District Jail, 
his mother was able to raise the sum of $100.00 for the purpose of having 
him privately examined by Dr. Morton Cooper, a clinical psychologist in 
the District of Columbia. It is clear from the record that the purpose of 
this investigation was to evaluate Defendant's present mental condition so 


as to determine whether prima facie evidence existed which would warrant 
8/ 
invoking the provisions of Section 24-301 of the District of Columbia Code. 


8/ This Section authorizes the Court to order an accused committed 
either to the District of Columbia General Hospital or to another 
mental hospital designated by the Court when it appears from the 
Court's own observations, “or from prima facie evidence submitted 
to the Court" that the accused is of unsound mind or is mentally 
incompetent so as to be unable to understand the proceedings against 
him or to assist in his own defense. That the purpose of Dr. Cooper's 
evaluation was to determine whether such "prima facie evidence" 
existed is clear from the tone and tenor of Dr. Cooper's report, as 
reflected in Defendant's Aug. 28 Motion for Mental Examination. Dr. 


Cooper reported as to the Defendant's present mental capacity and 
recommended that the Defendant be committed for psychiatric 
treatment and observation. 


* as regards Point I, the Court's direction is respectfully referred to 
Tr. 12/12/62 at pp. 3-6 and to the various motions, etc. specifically 
referred to in the Brief. 
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Dr. Cooper examined the Defendant for a brief two-hour period in the 
District b£ Columbia jail and, based upon his observations, he advised 
Defendant's Court-appointed counsel that Defendant Dake signs of a 
severe personality disorder and that he displays Raalenccertescs best 
described as a sociopathic personality disorder". Dr. Cooper further 
reported that ''there is considerable evidence that an undercurrent of 


‘ 
psychopathology exists,'' and he recommended that the Defendant "undergo 


a period of psychiatric treatment and ee There is no 
indication in this record that Dr. Cooper knew or had any previous 
knowledge of Defendant's background that he ever made any investigation 
into Defqndant's past behavioral history, that he meministerea any 
psychometric or other kinds of psychological tests, or that he ever had an 
opportunity to personally observe the Defendant's pebawice during any 
period of time other than this single interview. Based upon this 


preliminary diagnosis, Defendant (on August 28) moved for and was 


granted a mental examination by the staff of St. Elizabeth's Hospital 


eae) District of Columbia Code §24-301(a). 


After observance and evaluation by a seven-man committee, St. 
Elizabeth's, on October 17, 1962, reported that it was their opinion that 


} 
Cooper was mentally competent to stand trial and that he was not 


9/ See Pre-trial Motion for Mental Examination filed by Defendant 
August 28, 1962. 
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suffering from a mental disease or defect at the time of the alleged 
offense. The letter stated only the hospital's bare conclusions, with no 
supporting data or any discussion of the matter in which the decision was 
reached. 

After becoming aware of the hospital's opinion, Defendant's 
counsel below (who is not present counsel on appeal) attempted to contact 
Dr. Owens to obtain fuller information as to the staff's examination and, 
quite by accident, Defendant's counsel was referred to a Dr. Stammeyer. 
Defense counsel informed Dr. Stammeyer of the results of Dr. Cooper's 
evaluation and Dr. Stammeyer told Defendant's counsel that he 
(Stammeyer) substantially agreed with Dr. Cooper's "profile" and also 
agreed that Defendant was a “sociopathic personality". This information, 
of course, could hardly be squared with the "ynanimous" opinion in the 
staff's letter that Defendant was free of mental disease or defect. 

Faced with two conflicts (the first existing between Dr. Cooper's 


evaluation and the staff evaluation, and the second an apparent conflict 


between Dr. Stammeyer's personal evaluation and the staff's allegedly 


“ynanimous" opinion), Defendant's counsel thereupon spoke to independent 
psychiatrists in the District of Columbia who informed him that the 
medical staff at St. Elizabeth's had made an administrative decision not 
to accept sociopathic personalities for treatment in view of the hospital's 


limited staff and budget. Indeed, according to Defendant's counsel, Dr. 


-i9 - 
Stammeyer "hinted" that this administrative decision was the foundation 
for the staff's opinion on Cooper's evaluation report. 

Defendant, thereafter, moved the District Court for the 
appointment of an independent psychiatrist to examine him at the 
Government's expense. Defendant explained that he attempted to obtain 
private funds for this purpose, but could not do so. The essence of 
Defendant's motion was that he could not prepare an adequate defense 
without at least having the benefit of an evaluation of the facts from 
psychiatrists who were not faced with the administrative problems at 
St. Elizabeth's hospital. The Government opposed the motion but, in 


doing so, it did not contest any of the Defendant's allegations, and rested 


its opposition solely on the grounds that if Defendant wished to contest 


St. Elizabeth's opinion, it could do so either by utilizing Dr. Cooper or 
10/ 


Dr. Stammeyer. 


The District Court denied the motion after a short argument 
apparently on the grounds that Appellant was only entitled'to an examina- 
tion and evaluation at Government expense by St. Elizabeth's staff 
physicians, and if he wished to dispute that opinion, the only tools at his 
disposal were his right to subpoena the St. Elizabeth's staff and cross- 
examine them, and his right to proffer opposing expert witnesses (Tr. 


12/12/62 at pp. 5-6). The Court never explained how Appellant could 


10/ See note 5, supra. 


- 20 - 


have obtained the evaluation and investigation which would be necessary to 
the proffering of éxpert independent witnesses; it was not concerned with 
the fact that though the Defendant had attempted to raise finances to obtain 
an expert witness, he could not do so; it never discussed or even adverted 
to the possibility of unconscious built-in "bias" in the opinion of the St. 


Elizabeth staff which the Defendant alleged was present, an allegation 


which was never denied by the Government and upon which no evidence 
a/ 
was taken; and it never addressed itself to the essential point in 


Defendant's motion, i.e., that the Defendant was not merely attempting 
to obtain an expert testimonial witness, but that he felt hampered in the 
preparation of so' technical a defense as insanity because of the absence 
of an expert who could fairly evaluate the facts and who could guide and 
advise him in matters essential to that defense. The District Court took 
the view that Defendant could prepare a defense by utilizing Dr. Cooper 
and Dr. Stammeyer, ignoring the fact that Dr. Cooper's examination was 
preliminary in nature, that there was no evidence to indicate that it came 
anywhere near the scope, quality and intensity of the examination made 


by the St. Elizabeth's staff and, thus, could be of only minimal value in 


ii/ As the record indicates, Defendant's counsel had, in fact, sub- 
poenaed Dr.' Stammeyer to appear and testify on the date upon 
which the motion was to be heard (December 12). One of the 
most curious aspects of this case is that the District Court 
ruled on the motion without taking any testimony on the serious 
allegation made therein. 


SAAS 


rebutting the force of their opinions, and particularly the fact that Dr. 
Cooper's examination was undertaken so as to determine whether fuller, 
more intense examination would be warranted - it was never conceived 


of by Defendant as a substitute for the detailed evaluation which the Court 


has ie ee out as essential to an informed opinion on such a 


difficult Matter as the Appellant's past mental condition. As to Dr. 


» 
4 1 
Stammeyer, the Court ignored defense counsel's suggestion that 


eee: had apparently changed his position since the time of his 


telephone conversation and appeared reluctant now to testify in opposition 
12/ 
to the staff's official opinion. 


As a direct result of the failure to obtain the kind of expert 
assistance necessary even to determine, in the first instance, whether an 
"insanity" defense was feasible, not to mention the determination of 
whether such a defense could be successfully or strongly maintained: 
defense counsel below has informed present counsel that he felt that the 
raising of such a defense, in the circumstances facing him, wald have 


been a useless task which might have worked to the Defendant's detriment. 
! 


pene ee 


12/ When the District Court suggested that Dr. Stammeyer could 

~~ be utilized affirmatively, defense counsel stated, "It would 
appepr that this doctor at St. Elizabeths has somewhat altered 
his position or at least has sort of blended them --" (Tr. 12/12/62 
at p. 6). The District Court thereupon cut off further argument 
and denied the motion. Defense counsel had, indeed, a moment 
before pointed out that Stammeyer had substantially changed his 
position since the time of the first phone call. (See Tr. 12/12/62 
at p. 4). 
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No such defense was raised in the trial only because the District Court 
had denied Defendant's counsel the tools by which such a defense could be 
utilized, and because no funds were available to obtain these tools by 
private financing. Defendant submits the District Court's refusal to 
appoint an independent psychiatrist as requested by Defendant was a clear 
abuse of discretion where, as here, Defendant demonstrated (1) a prima 
facie conflict between the opinion of Dr. Cooper and the opinion of the 
staff and (2) where Defendant made an uncontested allegation that the 
staff's opinion had been improperly influenced by internal administrative 
matters, an allegation which was supported by the first telephone 
conversation between defense counsel and Dr. Stammeyer. 

There can be no question that the District Court had the power to 
order an independent evaluation, had it chosen to do so, even in the 
absence of a specific statutory oie ket However, the District Court 
need not have relied upon its "inherent power" for Congress has not only 
set up procedures of general applicability for the entire Federal system, 
but has also established procedures in the District of Columbia solely to 


deal with the problems presented by the instant case, Thus, pursuant to 


13/ As the Second Circuit stated in Scott v. Spanjer Brothers, 


Inc., 298 F.2d 928, 930 (2d Cir. 1962): 


Appellant courts no longer question the inherent power 
of a trial court to appoint an expert under proper 
circumstances, to aid it in the just disposition of the 
case, 


= is) 


Section 21-308 of the District of Columbia Code, Congress established a 
Commission on Mental Health which, as this Court has already pointed 
a can be utilized to investigate and evaluate alleged insane persons 
to aid the Court in judicially determining their present mental Baer 
And if the Court did not wish to utilize the services of the District of 
Columbia Commission on Mental Health, it could have Nepounted the staff 
physicians of the Legal Psychiatric Service, which was established 
precisely for the purpose of making available to the Court professional 
psychiatric services to aid the judge in carrying out theit judicial 


responsibilities. This Service is of particular aid in assisting indigent 


defendants though, unfortunately, its services have not been utilized as 


14/ De Marcos v. Overholser, 78 U.S. App. D.C. 131, 137 F.2d 
698, cert. den. 320 U.S. 785 (1943). : 


15/ Although De Marcos involved a Petition for Habeas Corpus, 
there seems no sound reason, in view of the broad scope of the 
Commission's statutory authorization, to doubt the power of the 
Court to utilize this body in determining either present mental 
competency or past mental condition. The statute establishing 
the Commission (D.C. Code Sec. 21-308) authorizes the 
Commission to ''examine alleged insane persons} and "inquire 
into the affairs of such persons" without any limitation upon the 
nature of the examination to be made. 


16/ 
fully as they might be. 


Moreover, the Court's power to appoint private independent 
psychiatrists is demonstrated by the provisions of Sec. 24 -301(a) of the 
D.C. Code, the provision under which defendant was first sent to St. 
Elizabeth, and by 18 U.S.C. Sec. 4244. Both of these sections authorize 
the Court to have the accused examined by medical experts upon an 
allegation that he is presently insane or is otherwise mentally 
incompetent. Section 24-301 commands that the examination be made 
by "the District of Columbia General Hospital or other mental hospital 
designated by the Court," while 18 U.S.C, Section 4244 does not limit 
the examination 'to hospital physicians, but allows examination "by at 
least one qualified psychiatrist". And it is clear that merely because 
defendant has once been committed for an examination pursuant to 
Section 4244, he is not foreclosed from making a second motion there- 


under, 2 motion which should be granted if, as here, there is doubt as 


16/ See, e.g., Leach v. United States, -- U.S. App. D.C. --, 
320 F.2d 670 (1963). Though defendant is not aware of any 
case in which the Service has been used in the manner requested 
here, nevertheless, the broad statutory scope of its authority 
('The Commissioners shall appoint a qualified psychiatrist and 
a qualified psychologist whose services shall be available to the 
following officers to assist them in carrying out their duties: 
(1) In criminal cases, the judges of the district court ***" -- 
Sec. 24-106 of the D.C. Code) indicates that such use would be 
proper. In any event, it would have given defendant at least 
the benefit of an examination by a group not officially connected 
with St. Elizabeth Hospital. 
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to eater the objectivity or the correctness of the opinion rendered after 
7 
the first ee If any further authority is needed to confirm the 
District; Court's power to order a second mental pe aenetiont it can be 
18 
found in Rule rad of the Federal Rules of Criminal Frocedure which 


authorizes the Court to appoint, at Government expense, independent 


expert witnesses to examine the defendant and to advise the defendant of 


his findings even if such relief was not specifically requested. In view 


of this panapoly of existing authority, the power of the District Court to 


order the relief sought here cannot be doubted. 


17/ See, e.g., Beltran v. United States, 302 F.2d 48, 50 (ist Cir. 
1962) where the Court stated "If anyone has a basis for 
questioning a current report of competency, it is just as 
possible to make a second motion under § 4244 as it was to 
make the first.'' The identities of purpose and language vis-a-~- 
vis Sec. 4244 and Sec. 24-301 indicate that the same ruling 
would apply with regard to Section 24-301 as well. 


Rule 28 states that "The Court may order the defendant or the 
government or both to show cause why expert witnesses should 
not be appointed, and may request the parties to submit 
nominations. The court may appoint witnesses of its own selection. 
An expert witness shall not be appointed by the court unless he 
consents to act. A witness so appointed shall be informed of his 
duties by the court at a conference in which the parties shall 
have opportunity to participate, A witness so appointed shall 
advise the parties of his findings, if any, and may thereafter 

be called to testify by the court or by any party. He shall be 
subject to cross-examination by each party. The court may 
ddtermine the reasonable compensation of such a witness and 
direct its payment out of such funds as may be provided by law. 
The parties also may call expert witnesses of their own 
selection. "' 


a ale 


Moreover, although this Court has not yet ruled on the precise 
19/ 
question here involved, there is sufficient existing authority to 


demonstrate that, under the instant circumstances, the District Court's 
failure to avail itself of the power vested in it by the above statutes was 
a clear abuse of’ discretion. This is made manifest by the rationale and 
development of the habeas corpus cases subsequent to DeMarcos v. 
Overholser, 78 U.S. App. D.C. 131, 137 F.2d 698, cert denied, 320 
U.S. 785 (1943). DeMarcos established that an indigent petitioner seeking 
release from a mental institution on habeas corpus need not have so 
difficult and technical a question as his present mental capacity decided 
solely on the basis of the testimony of experts whose opinions may be 
influenced by their status as custodians. On the contrary, petitioner 
was entitled to have the protection of a diagnosis by independent experts 
not only as a protection of his rights, but, equally important, so that the 
Court itself would be aided in its determination through the utilization of 
expert witnesses. Thus, the Court in DeMarcos stated (78 U.S. App. 


D.C. at 132, 137 F.2d at 699): 


19/ This question has been before the Court in a number of cases, 
though the Court has not ruled upon it. See, e.g., Williams v. 
United States, 102 U.S. App. D.C. 51, 250 F.2d 19 (1957); 
Naples v. United States, 113 U.S. App. D.C. 281, 307 F.2d 
618 (1962); and Clatterbuck v. United States, 105 U.S. App. 
D.C. 295, 301, 266 F.2d 893, 899 (1958). 
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The right to bring habeas corpus would be of little value 
to an indigent person unless expert testimony were avail- 
able to him to rebut the opinion evidence of the staff of 
the institution who believe he should be continued in 
custody#** No judge would be justified in using his own 
amateur judgment in classifying a paranoiac as a mild 
case, against the opinion of psychiatrists who were holding 
him in custody, unless he were supported by the opinion 
of some independent expert. *** It follows that a fair trial 
cannot be given in a case like this unless the court is 
permitted to avail itself of every opportunity which the 
law allows to consult scientific experts. (Ital. added) 


Although DeMarcos set up no specific criteria for determining the 
circumstances under which refusal to exercise this authority would be 
an abuse of discretion, the broad outlines of such crit eria were painted 
in Appel v. United States, 82 U.S. App. D.C. 379, 164'F.2d 511 (1947) 
where the Court indicated that such relief should be granted upon request 
when the record casts doubt on the judgment of the staff's opinion; and 
the limits of the District Court's discretion were even more sharply 


delineated in Watson v. Cameron, -- U.S. App. D.C. -- , 312 F.2d 878 


(1962) where this Court held that refusal to order an independent mental 


examination pursuant to DeMarcos was error where the petitioner has 
been held for over a year and where no previous independent mental 
examination had been ordered. The clear import of the development of 
these Cases is that the discretion to arder examinations by independent 
medical practitioners should be liberally utilized, particularly in the 


cases of indigents faced with the problem of establishing so difficult and 


technical a question as their mental state, and that such relief should not 
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be denied out of hand where, as here, a prima facie case had been made 
that such an examination was essential in the preparation of the 
Appellant's defense, 

The rationale of DeMarcos and its progeny is precisely applicable 
to the instant case and is persuasive authority that the relief sought here 
should have been granted. Ifa petitioner in habeas corpus deserves the 
protection of an examination by experts whose opinions would not be 
affected by their status as present custodians, a fortiori an accused is 
entitled to a similar examination and evaluation by experts whose 
opinions would be free from any interest as potential custodians -- 
particularly where, as here, Appellant specifically alleged that such an 
interest was not only present, but was the basis of the St. Elizabeth 
opinion, an allegation which was never challenged or denied by the 

20/ 
Government in its Opposition. If the determination of present mental 
capacity is so difficult a task for a District Court to perform that it 
demands the utilization ''of every opportunity which the law allows to 
consult scientific experts,'' how much more difficult is the task of an 
amateur jury in determining a past mental condition, and how much more 


necessary that the jury be given the benefit of an unbiased expert 


20/ Inthis regard, defendant made a far stronger showing of bias 
than was made in Watson v. Cameron, supra, where no 
specific allegation of bias was made. 
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approach. If, as the Court stated in the second DeMarcos case, 


of the reasons for the utilization of independent experts is "the 
possibility that the judgment of the hospital staff may be wrong," then 

it necessarily follows that an independent examination is warranted here 
where the defendant has not only prima facie raised a serious question 
as to the correctness of the staff's judgment through the preliminary 
diagnosis of Dr. Cooper, but has demonstrated that at least one St. 
Elizal eth staff psychologist (Dr. Stammeyer) at one time stated that he 
agreed with Dr. Cooper's evaluation. Finally, if, as stated in DeMarcos 
"it ls more important fin habeas corpus/ to provide *** /defendant/ with 
an independent psychiatric examination than to give him independent 
counsel" (78 U.S. App. D.C. at 132, 137 F.2d at 699): then how can it be 
less important to accord him the same protection when he is attempting 
to establish the absence of criminal responsibility, a task which, as this 
Court has pointed out, is far more difficult since it involves the 


. 22/ 
establishment of a past mental condition. 


24/ Qe: v. DeMarcos, 80 U.S. App. D.C. 91, 93, 149 
.2da 23, 25, cert. denied, 325 U.S. 889 (1945). 


22/ In this connection, see Winn v. United States, 106 U.S. App. 

~~ p.c. 133, 270 F.2d 326 (1959) and Calloway v. United States, 
106 U.S. App. D.C. 142, 270 F.2d’ 334 (1959) where this Court 
specifically pointed out that establishment of a past mental 
condition was a far more difficult and onerous task than the 
establishment of a present mental condition. 
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Nor is it necessary to rely on analogy alone; this Court's 
decision in Naples v. United States, 113 U.S. App. D.C. 281, 307 F.2d 
618 (1962) precisely indicates that, in the circumstances here presented, 
refusal to order an independent psychiatric examination was an abuse of 
discretion. In’ Naples the accused was sent, on the Government's motion, 
to D. C. General Hospital for the same kind of examination as was here 
held. The defendant thereupon requested the assignment of a psychiatrist 
of his own choosing, at Government expense, in order ''to insure that 
the defendant's rights are fully preserved, '' a request which was denied 
by the District Court on similar grounds as was argued by the 
government here, i.e., that this would permit the defendant to “shop 
around" for a favorable expert witness (113 U.S. App. D.C. at 286, 
306 F.2d at 623). The D. C. General staff thereupon reported that 
defendant was incompetent and the Court ordered a hearing at which both 
aD. C. General psychiatrist and an independent psychiatrist, Dr. John 
Cavanagh (who had been retained by the U. S, Attorney) testified the 
defendant was incompetent and he was committed to St. Elizabeth 
pursuant to a judicial determination of incompetency. The defendant 


was later certified as regaining his competency and a trial was held at 


which both Government psychiatrists and Dr. Cavanagh testified, though 


at the trial Dr. Cavanagh was called not by the Government (who 
originally retained him) but by the defendant. On appeal it was urged 


that the failure to appoint an independent psychiatrist was prejudicial 
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earor. This Court held to the contrary, but solely onithe ground that 


since Dr. Cavanagh's evaluation became available to the defense and 


was, in fact, utilized at the trial by the defense, it could not be concluded 


that defendant was prejudiced (113 U.S. App. D. C. at 287, 307 F.2d at 
624). The clear import, however, of Naples was that if the defendant 

had not had the opportunity to utilize the evaluation and assistance of an 
independent psychiatrist, prejudicial error would reve been committed. 

And here we come to perhaps the most Eaportent reason why the 
District Court's failure to appoint an independent psychiatrist was an 
abuse of discretion, i.e., that this failure deprived defendant of 
effective assistance of counsel in violation of the Sixth Amendment, a 
resust which was reached not because of any inherent deficiency in the 
ecuene ee of defendant's case, but solely because defendant was indigent 
and could not afford the kind of help which a non- indigent could have 
received, and would have received, if faced with the ‘circumstances here 
presented. 

The difficulty faced by indigent defendants, and their court- 
appointed counsel, in properly preparing, presenting and maintaining an 
insanity defense or, indeed, even in determining in the first instance 
whether such a defense should be pleaded, has long been recognized. 

As this court pointed out, the task involves not only extensive clinical 


observation and evaluation by highly skilled medical practitioners, but 


also detailed investigation into the accused's background and history, 
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and physical tests, if such tests can help to determine the existence or 
23/ 
character of a possible mental illness. Moreover, the task of defense 


counsel in determining whether to utilize the defense of insanity is only 


begun by the ascertainment of facts from medical experts; the 


technicalities and uncertainties of such a defense demand the advice 
and guidance of experts at every step in the litigation in the same way 
that counsel in complicated civil cases have, from time immemorial, 
sought and obtained the continuing aid of experts in such matters as 
accounting, handwriting problems, patent problems, etc. Indeed, this 


necessary aid is not limited solely to testimonial participation of the 
24/ 
expert. As was well stated in a recent Law Review article 


If an accused is to raise an "adequate" insanity defense, 

he will need the psychiatrist in on the capacities described 
above. He will need the psychiatrist as a witness, he will 
need his aid in determining the kinds of testimony to be 
elicited, the specialists to be consulted, and the areas to 
be explored on cross-examination of opposing psychiatrists. 
And he will need him as a creative contributor to the 
development of the law in this field. 


It is naive in the extreme to assume that a counsel learned in the law 
will be able, without the expert guidance of medical practitioners and 
experts, to alone meet this responsibility particularly where, as here, 


ET 


23/ See Williams v. United States, 102 U.S. App. D. C. 51, 53, 
250 F.2d 19, 23 (1957). 


24/ Abraham S. Goldstein and Edith W. Fine, The Indigent 
Accused, The Psychiatrist, and the Insanity Defense, 
110 U. of Pa. L. Rev. 1061 at p. 1066. 
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it is plain that the government will have at its disposal the testimony of 
St. Elizabeth's staff members who have already registered their opinion 
that the defendant was mentally responsible for the alleged crime and 
will obviously testify to that effect if called upon to do so. In this 
situation the words of Chief Judge Biggs in his dissent in U.S. ex rel 
Smith v. Baldi, 192 F.2d 540, 559 (3d Cir. 1951), affirmed, 344 U.S. 


561, are persuasive. In Baldi the accused was given an examination by 


state psychiatrists, who testified as to the absence of insanity. In that 


case, as in this, there was some indicia of the existence of a mental 
disorder and defendant attempted unsuccessfully to obtain the aid of 
independent psychiatrists. Chief Judge Biggs, after pointing out the 
difficulties involved in an adequate insanity defense, stated: 


Nor in our opinion would appointment of counsel learned 
in the law fulfill the requirement of due process if that. 
counsel required the assistance of a psychiatrist in order 
to prepare an insane client's defense. 25/ 


In the instant case defense counsel plainly indicated to the court that he 


required the aid and assistance of a psychiatrist in order to prepare his 


25/ The majority opinion in Baldi held that due process was fulfilled 
since the defendant did, in fact, utilize the opinions of independent 
experts, an opinion which was affirmed by a divided vote of the 
Supreme Court on the grounds that, under the circumstances, 
refusal to appoint an independent psychiatrist was not a 
deprivation of due process incorporated in the 14th Amendment, 

It should be noted that the question of whether the 14th Amendment 
demands the relief requested here is not before this court in the 
instant case. 
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defense. M.oreover, he also clearly pointed out that, after his telephone 
conversation with Dr. Stammeyer, and after learning from independent 
psychiatrists of the administrative problems faced by St. Elizabeth's, 
he become convinced that it was essential to gain an independent opinion 
by other experts and that he would have done so had it been possible to 
raise funds for this purpose. No such funds were available, and he sought 
the relief here denied by the District Court. In these circumstances, 
and particularly because a weak insanity defense might have been 
construed by the jury as an admission that defendant committed the act, 
defense counsel determined as a tactical matter that his inability to 
obtain the kind of meaningful information necessary to the maintenance 
of an insanity plea foreclosed this area of defense, and for no other 
reason than that defendant could not afford an independent psychiatrist. 
Therefore, the adequacies of defendant's plea and the effectiveness of 
his appointed counsel were based solely upon the adequacy of his purse, 
a condition which has been clearly characterized as unjust, inequitable, 
and a denial of equal protection under the law. See Griffin v. Dlinois, 


351 U.S. 12 (1956). 


One further case should be noted for, in connection with Naples 


and Baldi, it demonstrates the District Court's abuse of discretion. In 
McGarty v. O'Brien, 188 F.2d 151 (1st Cir, 1951) a petitioner sought 
release from a state prison on the grounds that the state courts had 


refused to appoint independent psychiatrists to aid him in his defense, 
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In McGarty the defendant was examined by members of the Massachusetts 
Department of ental Health in the same manner as the defendant here 
was examined by the St. Elizabeth staff. The First Circuit refused to 
hold that the failure to appoint independent peychiatrigts was error in 
the facts of that case, "where there has been no challenge of the pro- 
fesedene’ competence of the psychiatrists whose examination and report 
has been furnished at state expense, and no question a been raised as 
to their complete impartiality or as to the mhorougmess of their 
examination of the accused", (188 F.2d at 157 - italics added). The 
fnsese case supplies precisely the missing element i McGarty, i.e., 
the defendant here specifically alleged that the eeninacion was not 
completely impartial, an allegation which was never dented or contested 
by the government and which, in the absence either of denial or of a 
hearing on the question, must be taken for purposes de this appeal as 
true. Under these circumstances it can only be Concluded that the 
District Court's refusal to order the independent Sarenation was a clear 
abuse of discretion which was prejudicial in the extreme. 

It is no answer to state, as the District Court aia in oral 


argument, that the defendant's rights were protected since it could have 


raised the defense by subpoenaing Dr. Cooper. While it might be said 


that an insanity defense could be raised by this device, it is quite another 
thing to state that the defense could be strongly or successfully 


maintained without running the serious tactical risk of alienating the jury 
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by the presentation of a weak case, And it is clear from this record 
that Dr. Cooper could hardly have been a strong or persuasive witness 
in view of the fact that his sole contact with defendant was a brief jail 
house interview which obviously could not have met the "difficult" task 


of evaluation pointed out in Williams, supra. Moreover, as pointed out 


in Winn v. United States, 106 U.S. App. D.C. 133, 135, 270 F.2d 326, 


328, it cannot be assumed that Dr. Cooper conducted the type of 
examination which is necessary under Williams particularly where, as 
here, there was no evidence that Dr. Cooper was asked to make this 
kind of detailed examination. Indeed, the record indicates precisely the 
contrary, i.e., that the sole purpose of Dr. Cooper's examination was to 
make a preliminary determination as to the defendant's present mental 
26/ 

condition so as to invoke Section 24-301. It is manifestly unfair to 
force the defendant to rely on expert testimony made after a minimal 
examination and for a different purpose than that which is necessary in 
the preparation of an insanity defense. 

Nor is it sufficient to hold that defendant's right to subpoena Dr. 


Stammeyer, or any other St. Elizabeth's staff physician, effectively 


enabled defendant to maintain a viable insanity defense. After they had 


26/ Thus in ‘defendant's motion pursuant to Section 24-301, defendant 
cited Dr. Cooper's evaluation of present mental condition and 
his recommendation that defendant “undergo a period of psychiatric 
treatment and observation". In this regard see, also, Simpson 
v. United States, U.S. App. D.C. - 320 F.2d 803 (1960) and 
particularly the dissent thereto. 
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already rendered an opinion to this court, they obviously would be 
hostile witnesses to the defendant on the issue of mental responsibility 
and any trial lawyer realizes the difficulty in creating an affirmative 
case through the cross-examination of hostile eainiesses who would have 
an interest in not attacking an official staff decision which had already 
been rendered to this Court. While admittedly it rai ght be possible to 
cast some doubt upon the conclusions of the staff, and while it may even 
have been possible to make an affirmative case based upon the staff's 
factual observations as distinguished from their conclusions, neverthe- 
less, it is inequitable to force the defendant to Cepend upon hostile 
witnesses in the presentation of his case while the government can make 
its case through friendly ones. This difficulty has, in fact, been 
recognized by the government itself in the past. For the United States 
Attorney has itself retained the services of private psychiatrists after 


government psychiatrists have examined the accused and have reported 


{ 
theif findings to the Court. Thus, in Naples v. United States, 113 U.S. 


App. D.C. 281, 307 F.2d 618 (1962), the government, in fact, engaged 


, 


the ae of a private psychiatrist (Dr. Cavanagh): to examine the 
defendant and to testify at a hearing on mental competency after the 


staff at D. C. General Hospital reported that the defendant was 
t 27/ ; 
ancompetent: And, in Hough v. United States, 106 U.S. App. D.C. 


27/ The D. C, General report in Naples was filed Feb. 3, 1959. Dr. 
Cavanagh did not examine him until Feb. 8 and 15. See 113 U.S. 
App. D.C. at 286-87, 307 F.2d at 623-24, 

f 
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192, 203-204, 271 F.2d 458, 467-68 (1959), the government utilized the 
services of Dr. Karpman to dispute the recommendation of the St. 
Elizabeth's Hospital staff in a habeas corpus proceeding when St. 
Elizabeth's recommended that the patient was eligible for conditional 


release pursuant to Section 24-301. It is plainly unjust for the 


government to'be able to hire independent experts when it disagrees with 


a government psychiatrist's opinion and, at the same time, deny the 
defendant the same right when, as here, he has made a prima facie case 
that the St. Elizabeth's staff opinion may be erroneous. 

In short, for all of the above reasons, it is plain that the District 
Court's refusal to grant defendant relief which it sought was a clear abuse 
of discretion, and that in these circumstances the judge of conviction 


below must be reversed. 


qt. 


The District Court Erred in Not Making a 
‘"Judicial Determination of Competency" as 


Required by Section 24-301(a) of the District 
of Columbia Code 


After St. Elizabeth's had examined Appellant pursuant to Section 
24-301 of the District of Columbia Code, it reported the results of its 
examination to the Clerk of the District Court. However, the record 
does not indicate that the District Court made any independent judicial 


determination of the defendant's competency. There is no record of any 
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Order being filed by the District Court for this purpose, nor is there any 
docket entry which indicates that such a Becoeminaticn was made. 
Indeed, the District Court's statements at the oral argument on the 
motion for an independent psychiatric examination (December 12) indicates 
that the District Court believed no such independent determination or 
Order was necessary, and that the letter from St. Elizabeth's was self- 
28; 

executing as a determination of competency. 

This was clear error. This Court in Watson v. United States, 
98 U.S. App. D.C, 221, 223, 234 F.2d 42, 44 (1956) clearly held that 
under Section 24-301 the District Court is obligated to make an 
independent determination of competency which must be noted of soa 
A sithilar holding was made in Stewart v. United States, 94 U.S. App. 
D. C. 293, 294, note 2, 214 F.2d 879, 880 note 2 with regard to 18 


U.S.C. Section 4244 where the Court stated that the District Court "is 


required to procure a mental examination upon a proper request there- 


fore, and to determine for itself on the basis of such examination 


whether the accused is competent to stand trial". The reason for these 


rulings was set forth in Gunther v. United States, 94 U.S. App. D.C. 


28/ Thus, the Court, in referring to the St. Elizabeth's report, 
stated "'and they ruled he was free of mental disease or defect?" 
(Tr. 12/12/62 at p. -p. 3 - Italics added) 


29/ See also Formhals v. United States, 278 F.2d, 43, 47 
(9th Cir. 1960). 
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243, 215 F.2d 493 (1954) where the Court held that society's interest in not 
bringing to trial mentally incompetent defendants demands that this 
determination be made by the Court and not be delegated to the administrative 
decision of a board of psychiatrists. 

The District Court's error was even more serious here than either 
in Stewart or Watson since the defendant here clearly disputed both the 


correctness and the impartiality of the St. Elizabeth's staff opinion, a fact 


which was not present in either Stewart or Watson, and which distinguishes 
30/ 
it from Hunter v. United States, -- U.S. App. D.C. --, 323 F.2d 625 (1963). 


It necessarily follows that, at the very least, this case must be remanded 
to the District Court for a proper judicial determination of mental 
competency and, indeed, if it develops that such a determination cannot be 
made at this late date, then the judgment of conviction must be reversed. 


See Williams v. United States, 102 U.S. App. D.C. 51, 250 F.2d (1957). 


Ir, 


A Mistrial Should Have Been Declared As A Result 
of Highly Improper Statements Prejudicial to 
Appellant Cooper Made by Counsel for Co-defendant 
Kennedy During His Summation to the Jury. 


As noted above, the case against both Cooper and Kennedy depended 


upon the eye witness identifications of a number of witnesses to the alleged 


30/ It is also pertinent to point out that in Hunter the District Court 
did not depend solely on the report of the hospital. On the contrary, 
the Court ordered an examination by two independent psychiatrists 
on the question. 
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crimes. Moreover, as is clear from the record, the government's case 


against Kennedy was far weaker even than the evidence against Cooper for 


the following reasons: 


(1) Fewer witnesses identified Kennedy than identified 
Cooper. 31/ 


(2) Defense witness William Thomas Armwood indicated 
that insofar as the grocery robbery was concerned, 
Kennedy was at home during the time of the alleged 
crime. (See, generally, Tr. 143-185, and | 
particularly 170-177). 


Hospital records indicate that Kennedy was seriously 
ill with a 102 degree fever and needed outpatient 
hospitalization care the day before the April 16 liquor 
store offense (Tr. 189-192). 


Defense witness Nettie Cooper corroborated Armwood's 
testimony by pointing out that Kennedy was at home on 
the date of the grocery store offense (Tr. 193- 197) and 
was home in bed recuperating from his illness on the 
date of the liquor store offense (Tr. 197-201). 


Defense witness Betty Smith, who lived in the Kennedy 
home, corroborated Nettie Cooper's testimony that 
Kennedy was ill at home on the date of the apr 16 
offense (Tr. 211-214). 


Counsel for Kennedy seized upon these facts and attempted to dis- 


associate Kennedy from Cooper. Thus, he stated: 


"Are you going to find the man guilty by association because 
his common law wife happened to be the sister of the co- 


defendant in this case. Will he be guilty by association. 


31/ See note 6, supra, and transcript references cited therein. 
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I submit to you ladies and gentlemen of this jury, you are 
most certainly too intelligent to find a man guilty because 
of the association with Nettie Cooper." (Tr. 299 - Italics 
added) 


This statement, ‘in essence, was nothing more or less than an indication of 


the opinion of Kennedy's counsel that Cooper was guilty, and that this fact 


should not influence the jury in assessing Kennedy's guilt. There was no 
objection to these comments and no judicial admonition was given to the 
jury. 

This Court has ruled that it is reversible error for a defendant's 
own counsel to concede his client's guilt even if such a concession was a 
deliberately chosen trial tactic calculated to aid the defendant. See 
Plummer v. United States, 104 U.S. App. D.C. 211, 260 F.2d 729 (1959). 
The reason is simply that an accused, if he has pleaded not guilty, is 
entitled to a presumption of innocence throughout the trial until the verdict, 
and no one, neither the Court nor his own counsel, can deprive him of the 
benefit of that presumption without his consent. It necessarily follows that 
counsel for a co-defendant cannot do so, a point that was clearly 
established in DeLuna v, United States, 308 F.2d 140 (5th Cir. 1962), In 
DeLuna the Fifth Circuit held that reversible error had been committed 
where counsel for a co-defendant merely commented on defendant's failure 
to take the stand in his own defense, precisely because such comment was 
an "imputation of guilt'' which 'may confuse the jury as to the presumption 


of innocence in favor of the accused" (308 F.2d at 152). A fortiori 
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reversible error was committed here where the trial court allowed, without 


‘ 


any admonition whatsoever, co-defendant's counsel not merely to "impute" 
guilt bic to unequivocally indicate that Cooper was guilty. 

It cannot be doubted that co-defendant counsel's remarks were 
prejudicial in the extreme. Indeed, as the Court in DeLuna stated (308 
F.2d at 152): 


i the effect on the jury of comment by a co-defendant's 
attorney might be more harmful than if it comes from 
judge or prosecutor. A judge, in keeping with his high 
degree of responsibility to conduct a fair trial, would be 
expected to give a balanced, moderate explanation of the 
inferences to be drawn from silence. Similarly, but to 

a lesser degree, a prosecutor would be expected to 
recognize his responsibility for fair comment. But much 
less restraint can be expected from an attorney to whom 
no little latitude is allowed when zeal, emotion, eloquence, 
and the advocate's afflatus take hold of a jury argument. 


Moreover, it should not be held that defendant's failure to object 


to these statements precludes the point from being raised on appeal. In 


view of the highly prejudicial effect of these statements, this Court cannot 
state w-th any certainty that the statements did not effect the jurors in their 
deliberations. Under these circumstances the judgment of conviction should 


be reversed. 


IV. 


Reversible Error was Committed When the 
Prosecutor, When Cross-Examining Cooper's 
Only Defense Witness For Impeachment Purposes, 
Questioned the Witness As To His Conviction For 


ttt ae nN ne ee tal aS npn “} ane oan 


a Graver Crime Than That For Which the Witness 
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Was Convicted, When He Juestioned the Witness As 
To a Conviction For a Crime For Which the Witness 
Was Never Convicted and, Further, When the 
Prosecutor Elicited From the Witness an Admission 
That the Witness Served a Jail Sentence Without 
Explaining To the Jury The Offense For Which This 
Jail Sentence Was Served. 

Cooper's sole defense at the trial was an alibi witness, William 
Thomas Armwood, who testified that on the date of the alleged grocery 
store offense, he was with Cooper from 9 o'clock that morning until late 
that evening (far beyond the time of the alleged offense), and that they spent 
the day either at Cooper's home or at the home of Cooper's sister; and that 
Cooper was at the home of his sister during the time the grocery store 
crime was committed. (Tr. 143-i77). On cross-examination, the United 


States Attorney attempted to impeach Armwood's veracity and the 


following ensued (Tr. 185): 


Q Now, are youthe same William Thomas 
' Armwood who was convicted in North Carolina 
and served time for assault with intent to kill? 


No, simple assault. 
Simple assault? 


Yes, sir. 
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Are you also the same William Thomas 
Armwood who on July 21, 1962 was convicted 
here in the District of Columbia of destroying 
private property? 

Yes, sir, but I wasn't tried for it. 

You served time for it, didn't you? 

No, sir. 


.. Didn't you serve 45 days? 


A Yes, sir. 


MR. HANTMAN: No further questions, Your Honor. 


On redirect examination, Cooper's attorney brought out the fact that 
Armwod@d was never convicted of "destroying private property", but was 
only charged and convicted for being "drunk and disorderly" (a mis- 
demeanor). The transcript in this regard reads as follows (Tr. 186-187): 
BY MR. O'ROURKE: 
2 How did you happen to be in jail for 45 days? 
A Well, we were arrested for fighting in the 
sweet shop close to where I live at and the girl 
said she wouldn't press charges if I would pay 
for the glass. 


THE COURT: You wouldn't pay for = 


THE WITNESS: If I were willing to pay for the 
glass she wouldn't press any charges. 


THE COURT: Glass? 
THE WITNESS: Yes, sir. 


THE COURT: What kind of glass? 
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THE WITNESS: Glass in the candy case. 
THE COURT: Glass in what? 

THE WITNESS: In the candy case. 

THE COURT: Candy case? 


THE WITNESS: Yes, sir. And so when he came 
to my house and arrested me, they told me I was 
under arrest and they said I was intoxicated and 
the officer arresting me said I used some very 
frank language in the street and so they took me 
to jail for it so she didn't press any charges, 
they just charged for disorderly and drunk and 
they didn't have my record from home so the 
Judie told me to go home and stay until September 
7 and the bond was surrendered and I had to stay 
in jail until September 7. 


BY MR, O'ROURKE: 
2 What happened then? 
A I stayed in jail 40 days. I went back the 7th of 
September. He gave me 45 days. I stayed-- 
went back and stayed two more days and went 
home. 
The above testimony illustrates that the prosecutor committed 
reversible error in at least two instances, any one of which would be 


grounds for reversal. 


While Section 14-305 of the D. C. Code allows the prosecutor to 


impeach a witness "by reason of his having been convicted of a 


pe Te 


32/ 
crime" the extremely prejudicial effect which such impeaching 


testimony has upon the jury has led this Court to strictly construe the 
statutory language of Section 14-305. Thus, in interpreting the 
requirements of a "conviction" within the meaning of the statute, this 


Court has held that "there must not only be a plea of guilty, or the verdict 


of guilty by a jury, but this must be followed by 2 judgment and sentence 
33/ 
of the Court". By the same token, it has consistently and emphatically 


condemned attempts to use prior accusations, arrests or indictments 
absent conviction for impeaching purposes and has reversed the District 
Court when such material was so utilized. See Chebithes v. Price, 59 U.S. 
App. D.C. 212, 37 F.2d 1008 (1930), and in Sanford v. United States, 69 
U.S. App. D.C. 44, 46, 98 F.2d 325, 327 (1938), the Court stated "it is 
improper, for impeachment purposes to show accusation, arrest or 


indictment...against any witness in any case, civil or criminal". In the 


32/ D.C. Code 14-305 provides: "No person shall be incompetent to 
testify in either civil or criminal proceedings, by reason of his 
having been convicted of a crime, but such fact may be given in 
evidence to affect his credit as a witness, either upon cross- 
examination of the witness or by evidence aliunde; and the party 
cross-examining him shall not be concluded by his answers as to 
such matters. In order to prove conviction of crime, it shall not 
be necessary to produce the whole record of the proceedings 
containing such conviction, but the certificate, under seal of the 
clerk of the court wherein such proceedings were had, stating 
the fact of the conviction and for what cause, shall be sufficient." 


Crawford v. United States, 59 U.S. App. D.C. 356, 357, 
41 F.2d 979, 980. 
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instant case the prosecutor implied that the witness was convicted of 
“destroying private property" when, in fact, the witness wae merely 
arrested on that charge, never indicted on it, and was never convicted for 
it. Moreover, because the improper question was asked, defense counsel 
found it mecessary, to clear up the point, and thus place the details which 
lay behind the incident before the jury. Under the eases, cited above, this 
was clear error particularly where, as here, it must be assumed that the 
Sener knew full well that the witness was never Roaniceed for the 
crime included in his question. | 

{roreover, it has long been the law in this jurisdiction that not all 
convictions are admissible as impeaching material, and that "violation of 
municipal ordinances" or "misdemeanors, involving no element of inherent 
weakness" are not so admissible. See Clawans v. District of Columbia, 


61 U.S. App. D.C. 298, 62 F.2d 383 (1932) and, while this Court has not 


ruled as to whether a conviction for "drunk and disorderly" falls within the 


perview of Section 14-305, the District Court in Colter v. Einbinder, 184 

F, Supp. 523 (1960) clearly held that a conviction of "drunkeness" is not 
usable for impeachment purposes. Thus, even had the prosecutor questioned 
the witness on the actual crime for which he was pomictede the question 


, 
would have been erroneous. 
Imke prejudicial effect of such questioning can hardly be doubted. 
Witness Armwood was Cooper's chief defense witness. if the jury dis- 


believed Armwood's testimony, or if the improper questions of the 
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prosecutor led it to substantially doubt that testimony in any way, a verdict 
of guilty would necessarily follow. Under these circumstances, the error 
was "plain error" pursuant to Rule 52 and for this reason the verdict 


should be reversed. 


RELIEF SOUGHT 


For all of the reasons stated above, the judgment of the District 


Court should be reversed and the case remanded for a new trial, or for 
such other relief as this Court deems appropriate. 


Respectfully submitted 


Leonard H. Marks 


Martin J, Gaynes 


Counsel for Vernon Cooper 
Appointed by this Court 


APPENDIX 


Pertinent Statutes 


24 D.C. ode 301: 


(a) "Whenever a person is arrested, indicted, charged by in- 
formation, or is charged in the juvenile court of the District of Columbia, 
for or with an offense and, prior to the imposition of sentence or prior to 
the expiration of any period of probation, it shall appear to the court from 
the court's own observations, or from prima facie evidence submitted to 
the court, that the accused is of unsound mind or is mentally incompetent 
so as to be unable to understand the proceedings against him or properly 
to assist in his own defense, the court may order the accused committed 
to the District of Columbia General Hospital or other mental hospital de- 
signated by the court, for such reasonable period as the court may deter- 
mine for examination and observation and forcare and treatment if such is 
necessary by the psychiatric staff of said hospital. If, after such examina- 
tion and observation, the superintendent of the hospital, in the case of a 
mental hospital, or the chief psychiatrist of the District of Columbia 
General Hospital, in the case of District of Columbia General Hospital, 
shall report that in his opinion the accused is of unsound mind, or mentally 
incompetent, such report shall be sufficient to authorize the court to commit 
by order the accused to a hospital for the mentally ill unless the accused 
or the Government objects, in which event, the court, after hearing with- 
out a jury, shall make a judicial determination of the competency of the 
accused to stand trial. If the court shall find the accused to be then of 
unsound mind or mentally incompetent to stand trial, the court shall order 
the accused confined to a hospital for the mentally ill. 


21 D.C. Code 308: COMMISSION ON MENTAL HEALTH © 


There is hereby established a Commission on Mental Health 
(hereinafter referred to as the commission), which shall examine alleged 
insane persons, inquire into the affairs of such persons, and the affairs of 
those persons legally liable as hereinafter provided for the support of said 
alleged insane persons, and make reports and recommendations to the court 
as to the necessity of treatment, the commitment, and payment of the expense 
of maintenance and treatment of such insane persons... _ 


sea ORK 


* The said commission shall act in all respects under the direction 
of the equity court. The court may compel, by subpoena, the appearance of 


alleged insane persons before the commission for examination, and may 
compel the attendance of witnesses before the commission. If it shall 
appear to the satisfaction of the commission that the appearance before it 
of any alleged insane person is prevented by reason of the mental or 
physical condition of such person, the commission may, in its discretion, 
examine such person at the hospital in which such person may be confined, 
or, with the consent of the relatives, or of the person with whom such 
person may reside, at the residence of the alleged insane person. 


Rule 28. Expert Witnesses 


The court may order the defendant or the government or both to 
show cause why expert witnesses should not be appointed, and may request 
the parties to submit nominations. The court may appoint any expert 
witnesses agreed upon by the parties, and may appoint witnesses of its own 
selection. An expert witness shall not be appointed by the court unless he 
consents to act. A witness so appointed shall be informed of his duties by 
the court at a conference in which the parties shall have opportunity to 
participate. A witness so appointed shall advise the parties of his findings, 
if any, and may thereafter be called to testify by the court or by any party. 
He shall be subject to cross -examination by each party. The court may 
determine the reasonable compensation of such a witness and direct its 
payment out of such funds as may be provided by law. The parties also 
may call expert witnesses of their own selection. 


18 U.S.C. Section 4244. Mental incompetency after arrest and before trial 


Whenever after arrest and prior to the imposition of sentence or 
prior to the expiration of any period of probation the United States Attorney 
has reasonable cause to believe that a person charged with an offense 
against the United States may be presently insane or otherwise so mentally 
incompetent as to be unable to understand the proceedings against him or 
properly to assist in his own defense, he shall file a motion for a judicial 
determination of such mental competency of the accused, setting forth the 
ground for such belief with the trial court in which proceedings are pending. 
Upon such a motion or upon 2 similar motion in behalf of the accused, or 
upon its own motion, the court shall cause the accused, whether or not 
previously admitted to bail, to be examined as to his mental condition by at 
least one qualified psychiatrist, who shall report to the court, For the 
purpose of the examination the court may order the accused committed for 
such reasonable period as the court may determine to a suitable hospital 
or other facility to be designated by the court. If the report of the 
psychiatrist indicates a state of present insanity or such mental 


- 


t 

incompetency in the accused, the court shall hold a hearing, upon due 
notice, Rt which evidence as to the mental condition of the accused may be 
submitted, including that of the reporting psychiatrist, and make a finding 
with respect thereto. No statement made by the accused ‘in the court of 
any examination into his sanity or mental competency provided for by this 
section, whether the examination shall be with or without the consent of 
the accused, shall be admitted in evidence against the accused on the issue 
of guilt in any criminal proceeding. A finding by the judge that the accused 
is mentally competent to stand trial shall in no way prejudice the accused 
in a plea of insanity as a defense to the crime charged; such finding shall 
not be introduced in evidence on that issue nor otherwise be brought to the 
notice of the jury. 


Sec. 24-106 D.C. Code 


The Commissioners shall appoint a qualified psychiatrist anda 
qualified psychologist whose services shall be available to the following 
officers to assist them in carrying out their duties: (1) In criminal 
cases, the judges of the district court®** 


Sec. 14-305 D.C. Code 


No person shall be incompetent to testify in either civil or criminal 


proceedings, by reason of his having been convicted of a'crime, but 
such fact may be given in evidence to affect his credit as a witness, 
either Upon cross-examination of the witness or by evidence aliunde; 
and the party cross-examining him shall not be concluded by his 
answer’ as to such matters. In order to prove conviction of crime, 

it shall not be necessary to produce the whole record of the proceedings 
containing such conviction, but the certificate, under seal of the clerk 
of the court wherein such proceedings were had, stating the fact of the 
conviction and for what cause, shall be sufficient. 


penencivent VI - Constitution of the United States 


In all criminal prosecutions, the accused shall enjoy the: right to a 
speedy,and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall 
have béen previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of Counsel for his defence. 
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QUESTIONS PRESENTED 

’ In the opinion of appellant the following questions are 
presented: | 

1. Whether in a charge of Robbery with a eonlefendant 
three of the Government's witnesses identify aopetiene at the 
trial as being one of the robbers some seven eH prior there- 
to, there being no other evidence to connect appellant with the 
crime, and appellant presents alibi evidence, both testimonial 
and documentary, and after the verdict of the jury, the Trial 
Judge expresses doubts and worry about the verdict and orders 
a polygraph examination of defendant-appellant before sentence, 
the Trial Judze, as a matter of law, should have directed a 
judgment of acquittal, notwithstanding the verdict of the jury? 

2. Whether, in a charge of Robbery with a co-defendant, 
one of the Government's witnesses during cross-exanination, 
sotuntartly, makes a statement to the effect that appellent and 
co-defendant were caught on another charge and the evidence 
pgeinst the appellant is not overwhelming, the Trial Judge 
fshould have granted appellant-counsel's motion for mis-trial 


instead of admonishing the jury to disregard the statement? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,670 


JOSEPH KENNEDY, 
Appellant 
Ve 


UNITED STATES OF AMERICA, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal by the defendant, Joseph ennedy, in the 
Court below, from a judgment of conviction (R. ) by a jury on 
three (3) counts of an indictment charging the offense of Robbery. 
(R. ) The District Court below had jurisdiction by virtue of 
F Title 11, Sections 305 and 306 of the District of Columbia Code, 
1961 Edition, as amended. The jurisdiction of this Court is con- 
ferred by virtue of the provisions of Title 28, Section 1281 of 


the United States Code. 


STATEMENT OF THE CASE 

At approximately 5:30 p.m. on March 31, 1962, two men enter- 
ed the Quality Market, 600 F Strect, N.E., in the District of 
Columbia. There were in the store eat the time, Meyer Levin, the 
owner, Joan Bishop, a customer, Fred Rice, a clerk, and James 
Gilchrist, the butcher. One of the men, holding a gun, confront- 
ed Levin and the other man ran to the back of the store. (Tr.15,16). 

At that time, the butcher was at the meat counter in the 
rear as was the customer, Joan Bishop, (Tr. 73), while the clerk, 
Fred Rice, was gathering up boxes of empty bottles. (Tr.17) 

The first man, who had ordered Levin to move to the back of 
the store, was wearing "luminous glasses," a black hat and coat, 
and brown jersey gloves (Tr.15,16). At triel the first man was 
identified by Levin as the co-defendant, Vernon Cooper.(Tr.18). 

Meanwhile, the second man, holding a gun on Gilchrist, or-~ 
dered him to lie down on the floor with his face toward the meat 
counter. While complying with this order, Gilchrist observed 


that the hankerchief masking the man's face had dropped down 


under the chin and was quickly snatched up. (Tr. 73,74,83). 


Gilchrist took a "good look at him, a quick look too.” 
(Tr. 82). During this "quick" look, 5-8 seconds (Tr.75) he 
saw enough of him, moustache and mouth, to identify the second 
man at trial as the appellant. (Tr.74,83). Other than the mous- 
tache, Gilchriste,was unable to further specifically describe 


appellant as to clothing or other items of apparel. (Tr.87). 
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SS SESS REARS SO 


SES STs es 


Gilchrist never saw Kennedy after the date of the Robbery, 
Merch 31, 1962, until the date of the trial, Jamary 2, 1963, 
some nine months. With the exception of Gilchrist, the other 
persons in the store were ordered into a back room and told to 
remain there. 

levin was taken to the front of the store by the first of 
the two men where the store, money, a wallet and a hankerchief 
were taken from him. Some money was taken from the cash re- 
gister by the second man. (Tr.30). 

Other than the identification made by Gilchrist, no other 
person in the store at the time was able to identity the second 
man. Levin "couldn't tell who he was." (Tr.23). Likewise, neither 
could Bishop (Tr.54) nor Rice. (Tr. 65,66). 

The second incident with which the trial was concerned, 
occurred at approximately 2:45 p.m. on the afternoon of April 

16s 1962, when two men entered the Dal-Green Liquor store at 

"2701 12th St. N.E., in the District of Columbia and asked the 

, manager, Eugene Goodman, for two cans of Budweiser beer, tender- 
ing 50 cents in payment. When Goodman turned back to the men 

to hand them 5 cents change, the taller man was holding a@ gun. 
(Tr.96). The tall man, identified at trial by Goodman as CO 
Wierenaanes Vernon Cooper, announced that it oA holdup. (Tr.97). 

The shorter of the two men, identified at trial as appellant, 
went to the back of the store when one, Milton Kohn, a salesman 


from a wholesale liquor company was arranging some advertising 


material. (Tr. 97,98). The shorter man with the gun, informed 
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Kohn that there was a holdup and to stand still. 

With the taller man on the customers side of the counter 
and Goodman on the other side of the counter, the shorter man 
sent Kohn to the front of the store where the taller man re- 
lieved Kohn of his wallet, and at the same time, the shorter 
man returned to the front of the store behind the counter. 
Goodman, meanwhile was standing facing the wall with hands in 
air, The shorter man took money from the cash register and then 
relieved Goodman of his wallet, 

Meanwhile, a customer had entered the store and on being 
told that a holdup was in progress, was taken to the back of 
the store with Goodman and Kohn and all three were told to lie 
on the floor, (Tr. 98-102, 126-129). 

On cross-examination, Goodman in his identification of ap- 


pellant stated that he was wearing a slouch hat and "I think 


it was a black coat." (Tr. 110). In response to a question by 


the Court as to whether the witness knew the name Joseph Kennedy 
before the trial, the witness answer that he had seen a picture 
with Kennedy's name on it at the Grand Jury hearing (Tr.1]13). 
Further the witness was asked what description he gave to the 
police and he replied medium height, heavy set, wearing a hat and 
coat. "That is about all, because the person I saw mostly was 
Mr. Cooper." (Tr. 113). He further stated that he did not see 
appellant well enough to notice amoustache. (Tr.114). 
The witness, Kohn, could not remember whether the man he 
identified as appellant wore an overapat. (Tr. 132). 
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In response to numerous questions about appellant's iden- 
tification, Kohn could not remember. (Tr.133-135). 

At one point during the cross-examination of Goodman, counsel 
‘for Cooper asked the witness how he knew coopente name was in 
fact Cooper, and the witness relied, "Well, when they were 
caught on another. . ." (Tr.108). 

The proceedings were halted and the jury 08 admonished and 
instructed to disregard the statement. A motion for mis-*rial 
was made by trial counsel for appellant and was Genied by the 
Court. (Tr.109). | 


On behalf of the defense, a witness, William Armwocd, 


eee that on March 31, 1962, in company with Vernon Cooper, 


he drove to the home of Nettie Cooper (appellant's common-law 
wife) for the purpose of putting his car in Reriearoses He 
wanted to get his car off the street as the license tags were cue 
to expire that day. (Tr.147). The time of arrival at Nettie 
pcocrers s house was at about 5:30 p.m. on March 31, 1962, (Tr.155). 
The date, time and reason for Armwood's visit to appellant's 
house, as well as appellant's presence in the house on the date 
¢ and at the time in question were confirmed by Nettie Cooper (Tr.203) 
and Betty Smith (R. 218, 219). | 
Kennedy testified in his own behalf to the effect that on 
March 31, 1962, he had come home from work about 4:30 pom. and 
. had gone to his room; that sometime around 5230’ or 6:00, when it 
wasn't quite dark, Armwood had come to the neces to get the key 
to put his car in the garage. (Tr. 225,226.) 
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The hospital records for the District of Columbia General 
Hospital |indicated that about 5:00 a.m. on April 15, appellant 
was examined and found to have a temperature of 102.2 and was 
apparently suffering from an attack of flu. He was released 
at about 7:00 a.m. that day. (Tr. 191, 192). 

The witnesses, Nettie Cooper, Betty Smith and appellant 
testified that appellant remained in bed at home for about 
four or five days thereafter. (Tr. 199, 213, 228). 

Officer Blancato, a rebuttal witness for the Government, 


testified that he investigated the treatment of appellant at 


the hospital (some 36 hours before an alleged holdup) and found 


that appellant was treated at that time. He did not see the 
hospital records or make any further investigation concerning 
them. (Tr. 260, 261). 

After the verdict of the jury, the Court had the following 
to say to cognsel: 


"THE COURT: Now, I am not too sure about this man 
Kennedy, and if you want to have him voluntarily submit 
to a lie detector test, and if the police will give it 
to him--weli, I don't rely one hundred percent on a lie 
Getector test. If it came out that he was telling the 
trui.a anddid not do it, it could help him. If he was 
not: telling the truth, it wouldn't hurt him. (Tr. 322,323). 


ba * * * 


"Now, this is a question that would worry me, too, 
as I told you all in chambers. I know we have to rely 
rely on identification, but I do not think too much of 
it. It is always suspect to me and I still find it 
hard to believe, although the jury believed it, that 
this man was running a temperature of 102 on the 15th 
at six or seven o'clock in the morning, apparently had 
the flu, and mst have been debilitated, and then was 
out, robbing at 2:00 the next day." (Tr. 323,324). 
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At the post trial proceedings held on February 15, 1963, with 


regard to sentencing and ruling on appellant's motion for acquittal 
or for a new trial, the Court again expressed its concern about 
the cases 
"THE COURT: Well, Kennedy, as you and | your counsel 

know, this case has worried me. It is isn't often that 

one of these cases worry me after a jury verdict. This 

one hase . ."(Tr. 2-15-63, pg. 4). 

The Court, nevertheless, denied appellant's motion for 
judgment of acquittal or for new trial and sentenced the appellant 


to concurrent sentences of one to four years on each of the 


three counts. (Tr. 6, 2-15-63). 


STATEMENT OF POINTS 

1. The Court below erred in not directing a judgment of 
acquittal, nothwithstanding the verdict, in view of the Court's 
worry and concern with the guilt of the appellant and appre- 
hensions about the same. : 

2. The Court below erred in denying appellant's motion 
for mis-trial after the voluntary statement of 2 Government 
witness that was to the effect that appellant and co-defendant 


were caught on another charge. 


SUMMARY OF ARGUMENT 
It is the contention of the appellate that the Court below 
should have directed a judgment of acquittal nobestherencng the 
verdict of the jury in view of the Court's statenents that it was 
not too sure about the appellant, that the question worried the 
Court and that the Court did not think too mch of identification 


7 


and other statements and actions of the Court relating to 
its apprehensions. 

Appellant contends that a Court has the power and the 
uty to direct a judgment of acquittal whenever the Court 
concludes that the state of the evidence is such that a 
reasonable doubt arises therefrom as a matter of law. 

Appellant contends that in view of all of the evidence 
against the appellant, consisting of identification testimony 
on behalf of some of the government's witnesses, and the 
evidence on behalf of the appellant, both documentary and 
testimonial, a reasonable doubt arose and was in effect so 
concluded by the import of the Court's statements. 

Appellant further contends that the Court should have 
declared a mistrial following the statement voluntarily given 
by a government witness to the effect that the appellant and 
the co-defendant were caught on another charge and that the 
Court's admonition to the jury was insufficient to counteract 
the prejudice caused thereby. 

The above is especially true in view of the fact that 
the evidence was not overwhelming as tc appellant's guilt and 
therefore it would be difficult to surmise, in spite of the 
admonition, what effect this statement might have had on the 
minds of the jury in view of what the appellant contends was 


not an overwhelming or clear cut case against the appellant 


in view of all of the evidence at the trial. 


ARGUMENT 
I. The Court below erred in not directing 

a judgment of acquittal, notwithstanding the 

verdict, in view of the Court's worry and concern 

with the guilt of the appellant and apprehensions 

about the same. 

With respect to Point 1, appellant desires the Court 
to read the following pages of the reporter's transcript: 


Tr. 322-325, inclusive and also the entire transcript of 


precedings of February 15, 1963. 


Following the verdict of the jury as to appellant, the 


trial judge in a colloquy with counsel expressed, his doubts 
and apprehensions as to the guilt of the defendant and went 
so far as to request a lie detector test. It is evident from 
a reading of the transcript that the Judge was not satisfied 
with appellant's guilt, irrespective of the verdict. 

The issue is raised concerning the power and duty of a 

Perriar Judge to take a case from a jury and cirect a judgment 
of acquittal. This power has been discussed by this Court 
“on several occasions. 

In the case of Curley v. United States, 81 U.S. App. D.C. 389 

369, F.2d 229, the rule was stated as follows: 
"The true rule, therefore, is that a trial 

judge, in passing upon a motion for directed ver~ 

dict of acquittal, mst determine whether upon the 

evidence, giving full play to the right of ithe jury 

to determine credibility, weigh the evidence, and 

draw justifiable inferences of fact, a reasonable 

mind might fairly conclude guilt beyond a reason- 

able doubt. If he concludes that upon the evidence 

there mst be such a doubt in a reasonable mind, he 

must grant the motions; or, to state it another way, 


if there is no evidence upon which a reasonable mind 
| 
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might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he con- 
cludes that either of the two results, a reason- 
able doubt or no reasonable doubt, is fairly 
possible, he mst let the jury decide the matter. 
In a given case, particularly one of circumstantial 
evidence, that determination may depend upon the 
difference between pure speculation and legitimate 
inference from proven facts. The task of the judge 
in such case is not easy, for the rule is frequently 
difficult to apply, but we know of no way to avoid 
that difficulty." 


The above urle was further amplified and approved in the 


case of Cooper v. United States, 94 U.S. App. D.C. 343, 218 


F. 2a 39, where the Court, referring to the Curby case, supra, 
saids 


", , .in the trial of criminal cases there 
are functions for the judge and functions for the 
jury; that the judge mst not impinge upon the 
functions of the jury; that the verdict is for 
the jury upon the facts and the finding of the 
facts is for the jury; that, however, the judge 
must not allow the jury to speculate guilt with- 
out evidence or to stray into pure surmise, bias, 
or prejudice. If upon the evidence there is a 
question whether the accused is guilty or is inno- 
cent, the jury must decide that question; the judge 
cannot decide such a question. . .Only when there 
is upon the evidence no doubt that the verdict mst 
be not zuilty can the judge'take the case from the 
jury'; only then can he direct a vereict. The line 
between a verdict of guilty and one of not guilty 
is, of course, at the point where a reasonable mind 
has a reasonable doubt of the accused's guilt. 
Hence we said in the Curley case that, if a judge 
is of the opinion that upon the evidence a reason- 
able mind could not find guilt beyond a reasonable 
doubt, he mst not let the jury act, because to do 
so would be to let it speculate without evidence 
adequate in law. . .” 


The rules enunciated above have been following in this 
jurisdiction and applied by the Court many times. Hopkins 
v. United States, 107 U.S. App. D.C. 126, 275 F. 2d 155, and 
cases therein cited; Farrar v. United States, 107 U.S. App. 


D.C. 204, 275 F. 2d 868. 10. 


After the rendering of the verdict, the record is clear 
as to the doubts that the Trial Court had concerning appellant's 
guilt. (Tr. 322-325). The Court went so far as to order poly- 
graph examination of the appellant. : 

The issue, therefore, is what is the duty of a Trial Judge, 
who has listened to the trial, observed the witnesses, and heard 
all of the evidence, as the jury had, and yet has apprehensions 

sas to the correctness of the verdict. Must an experienced 
judicial officer allow such a verdict to stand? It is true 
that three Government witnesses testified that they identified 

' appellant as one of the robbers, but a review of their testimony 

f indicates, to appellant, that their identification was equivocal 
considering the time element from the date of the robberies to 


the trial. 


Appellant contends that where, as in this case, the Trial 


* Judge, who had the benefit of observing all of the testimony 
and the evidence, has doubts and apprehensions concerning the 
correctness of the Jury's verdict, he should set the verdict 
aside and direct a judgment of acquittal. 

In the case of Cuthbert v. United States, (CA 5 Cir.1960) 

278 F.2d 220, the record indicated that the Trial Judge was 
torn between doubt that the Government had mead its burden 
and apprehension that the defendants were pees upon him. 

' The Court of Appeals concluded that instead of "rationalizing 
himself into discarding the doubts he felt as a Budee of the law 


ll. 


and finding defendants guilty as a matter of fact, he should 
as a matter of law have taken counsel of his doubts and ac- 
quitted them." 

The doubts expressed by the Court in the Cuthbert cas¢ 
sipra, are not as strong as those expressed with regard to 
appellant. Rationalization so clearly a part of the Cuthbert 
case, supra. is even more apparent here. The order for the 
polygraph examination can only be interpreted as a rationaliza— 
tion to permit the Court to overcome his own grave doubts. 
Further, there was no apprehension, in the instant case, that 
appellant was imposing upon the Court, as in the Cuthbert, case 
supra. 

“t 23 true that the Cuthbert case, supra, was a trial con- 
ducted without a jury, but appellant, maintains that this should 
not be considered as being determinative, for in appellant's 
humble opinion, the lack of a jury in the Cuthbert case, supra 
would have made no difference. 

Appellant, contentds, therefore, in view of the entire 
record, both from the standpoint of the Government and from 
the standpoint of the appellant, the equivocal posture of 
the idenvification evidence, the doubts and apprehensions of 
the Trial Court and the authorities cited above, a judgment 
of acquittal. nothwithstanding the verdict, should have been 
granted and the possibility of a miscarriage of justice to 
appellant should not be permitted. 
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II. The Court below erred in denying appellant's 

motion for mistrial after the voluntary state- 

ment of a Government witness that was to the effect 

that appellant and co-defendant were caught on 

another charge. 

With respect to Point 2. appellant desires the Court to read 
the following pages of the reporter's transcripts: Tr. 107-109, 
inclusive. 3 

It is true that instances are exceptional where erroneously 
admitted evidence, subsequently withdrawn with accompanying 
instruction does not cure the error. Hopt v. Utah, 120 U.S. 430. 

However, in the instant case, the sole ad Somes against this 
appellant came from three Government witnesses who testified as 
to identification, which appellant, content@ was equivocal inview 
of time lapse from event to trial and other testimony appearing 
in the record. : 

With this posture of the case together with alibi evidence, 
both testimonial and documentary, the implication to the jury 
that appellant had been arrested on charges other than thuse 
presented at trial may have made "such strong impressions upon 
the minds of the jury . . . .that its subsequent withdrawal 
will not remove the effect caused by its admission3. . ." 

Hopt v. Utah, supra. 

This was not a case where the evidence of appellant's guiit 
was overwhelming as in Carter, et al. v. United States, 108 U.S. 
App. D.C. 277, 281 F.2d 505, as to render the prejudice remaining 


after the Court's admonition harmless. 
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AILABLE f 
ind volume ‘ 


It.is submitted, therefore, that in view of the entire 
record, especially the equivocal eye witness testimony, that 
the remark of the Government witness was sufficiently prejudicial 
to compel a mis-trial in the case as to appellant and the the 
error was not cured by the admonition given to the jury by the 


Court. 


CONCLUSION” 
In consideration of the premises hereinabove considered, 
the Judgment of the Lower Court should be reversed with direction 
to enter a Judgment of Acquittal or in the alternative for a 


New Trial. 
Respectfully submitted, 


WILLIAM J. GARBER 
412 - 5th Street, N.W. 
Washington 1, D.C. 


Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented on appeal. 


1. Where the evidence of appellant Kennedy’s guilt 
shows: his participation established at all the robberies 
through eyewitness identification and corroborated by oth- 
er testimony as to physical description, does sufficient evi- 
dence exist to support a conviction of guilty? 

2. Whether, a single ambiguous reply to a question dur- 
ing cross-examination by counsel for appellant Cooper, 
which the court carefully instructed the jury to disregard, 
was prejudicial to appellant Kennedy? 

3. Whether, appellant Cooper was entitled to an inde- 
pendent psychiatric examination on an unsupported alle- 
gation of bias against the staff of St. Elizabeth’s Hospital, 
whose report found him free of any mental disease or de- 
fect and competent to stand trial? 

4. Whether, impeachment of the credibility of the wit- 
ness Armwood, through several questions relating to his 
criminal convictions, was proper? 

5. Whether, the unobjected to comments of counsel for 
appellant Kennedy in closing argument, suggesting that 
the circumstances of Kennedy’s involvement in this case 
created reasonable doubt, were prejudicial to appellant 
Cooper, against whom the evidence of guilt was over- 
whelming? 


INDEX 


Counterstatement of the Case. 
The Trial 
The Defense. 
The Mental Examination of Appellant Cooper. 
Statutes Involved. 
Summary of the Argument. 
Argument: 
I. The Conviction of Appellant Kennedy. 


(a) The evidence of Appellant Kennedy’s guilt, 
based on the testimony of several eyewitnesses, 
fis sufficient to support a verdict of guilty 


(b) An ambiguous remark by a witness, which 
the trial court instructed the jury to disregard, 
is not grounds for a new trial 


II. The District Court properly exercised his discre- 
tion in denying Appellant Cooper another psychia- 
tric examination on the basis of unsupported 
allegations of bias against St. Elizabeth’s Hospital, 
whoge report found him free from any mental 
disease or defect and competent to stand trial 


III. The conviction of Appellant Cooper 


(a) The use of the witness Armwood’s criminal 
convictions was proper for the purpose of 
attacking credibility. 


(b) The comments of counsel for Appellant Ken- 
nedy in closing argument, suggesting his 
client’s innocent involvment in the case, did 
not prejudice Appellant Cooper. 


Conclusion 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,669 


VERNON COOPER, APPELLANT 
° v. 


UNITED STATES OF AMERICA, APPELLEE 
No. 17,670 


JOSEPH KENNEDY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed on June 11, 1962, appellants were 
each charged with three counts of robbery (22 D.C.C. 


(1) 


2 


$ 2901). A trial was held on January 2 and 3, 1963, and 
a jury returned the verdict of guilty on each of the counts. 
The court, by judgment and commitment filed on February 
8, 1963, sentenced appellant Cooper to a term of five to 
fifteen years on each of the three counts, the sentences 
to run concurrently. The serving of the sentence was not 
to begin, however, until appellant Cooper finished his sen- 
tence under another conviction, Criminal No. 523-62, af- 
firmed in Cooper v. United States, No. 17,648, decided 
December 5, 1963. The court sentenced appellant Ken- 
nedy on February 15, 1963, to sentences of one to four 
years on each of the three counts, such sentences to run 
concurrently. (See Record.) 


The Trial 
The Government’s Evidence of Appellant’s Guilt 
Robbery of the Quality Grocery Store on March 31, 1962 


At trial four persons testified as to the robbery of the 
Quality Grocery Store, 600 F Street, Northeast, on March 


31, 1962. The owner, Meyer Levin, testified that around 
5:30 P.M., while he was waiting on several customers, two 
men came into the store (Tr. 15, 41). One of the men 
he identified as appellant Cooper, describing his clothes in 
detail and the large scar on the left side of the face (Tr. 
16, 33). The other, a slightly shorter man, Levin could 
not identify (Tr. 18, 23, 48). Cooper, carrying a pistol 
in his right hand, “stuck it right up in my ribs, right 
up underneath my heart, and just started walking me back 
(Tr. 22). Levin repeatedly advised Cooper, “Take any- 
thing you want; don’t hurt anybody (Tr. 17, 19).” Cooper, 
despite the repeated denials of Levin and Fred Rice, an 
employee of the store, insisted a safe was on the premises 
(Tr. 25, 26). He grabbed Rice and threatened him for not 
revealing the whereabouts (Tr. 27, 28). Appellant Ken- 
nedy echoed with a threat and then emptied the cash reg- 
ister (Tr. 28). Cooper took Levin’s wallet, containing 
$711, before herding Levin and Rice into a back room 
where the other persons on the premises were already 
placed (Tr. 29). Shortly after the culprits fled the store, 
all came out and the police were called (Tr. 30). 
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rs) 


Mrs. Joan Bishop, a customer in the store at the time 
of the robbery also testified. She was told, soon after the 
holdup men arrived, to get into a back room. Mrs. Bishop 
identified Cooper as one of the robbers and could identify 
the other person as “a little stout and he wasn’t too tall, 
but medium build. ... (Tr. 51-54, 56.)” She corroborated 
Levin’s des¢ription of the hold-up (Tr. 52-55, 59, 60). 

Fred Rice, an employee of the store, recalled his obser- 
vations of the robbery. Rice identified Cooper, mention- 
ing the large scar, but did not identify Kennedy, as the 
latter had a mask covering his face. Cooper, after threat- 
ening to kill Rice for not disclosing a safe, hit Rice on the 
side of the face with his pistol. Just prior to the two 
bandits leaving, Kennedy suggested to Cooper, referring to 
Levin the tproprietor, “Go ahead and shoot him, get it 
over with 4nd let’s go.” (Tr. 62-67.) 

James Gilchrist, the butcher in the grocery store, testi- 
fied that he was confronted by Kennedy holding a gun. 
He was ordered to lie down on the floor facing the meat 
counter. Because Kennedy’s mask fell off, Gilchrist was 
able to get a good look at the face and noticed a mustache. 
Kennedy’s clothing was described in detail. Gilchrist did 
not have a good opportunity to observe Cooper and was 
therefore unable to identify him. (Tr. 74-79, 8-83, 86.) 


Robbery of the Dal-Green Liquor Store on April 16, 1962 


Two witnesses testified as to the two robberies com- 
mitted at the Dal-Green Liquor Store, 2701 12th Street, 
Northeast, sat approximately 2:45 P.M. on April 16, 1962. 
Eugene Goodman, the manager and president of the cor- 
poration, testified that two men came into the store and 
bought beer (Tr. 96.). The taller of the two, who was 
identified as appellant Cooper, had a gun in his hand and 
said, “This is a hold-up. If you don’t want to be hurt, do 
what I tell you. (Tr. 97).” Appellant Kennedy, who was 
also identified, then went to the cash register (Tr. 98, 
113). Eleven hundred dollars were removed plus some 
money from Mr. Goodman’s person. Goodman was then or- 
dered to lie down on the floor. (Tr. 99-102.) 
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Milton Kohn, a wholesale liquor salesman who was in 
the store at the time, was also robbed. He positively iden- 
tified Kennedy as one of the participants, pointing out that 
Kennedy had a mustache and was shorter than Cooper, 
whom he did not have an opportunity to observe and 
could not identify. Kennedy, with revolver in hand, or- 
dered Kohn to move near Cooper, where the latter removed 
Kohn’s wallet. Kohn then joined Goodman and a custo- 
mer on the floor. The bandits fled. (Tr. 126-129, 131- 
134, 140.) 

At the conclusion of the Government’s case appellant 
Kennedy made a motion for directed verdict on count one 
of the indictment, the robbery of the Quality Grocery 
Store, stating that the evidence was insufficient to support 
a verdict of guilty (Tr. 141). Also, a motion was made 
for a directed verdict on count two of the indictment, the 
robbery of the liquor store, on the grounds that the Gov- 
ernment did not prove the existence of the corporation. 
Both motions were denied. 


The Defense 


The defense offered alibi witnesses. Appellant Cooper 
called Thomas Armwood, an acquaintance of his and 
Kennedy’s to testify (Tr. 143). Armwood said 
that he was with Cooper and saw Kennedy, at 
the latter’s place of residence, during the time 
in which the robbery was committed on March 31, 1962. 
Nettie Cooper, sister of appellant Cooper and common law 
wife of appellant Kennedy, and Betty Smith, a roomer 
at Nettie Cooper’s house, were called by appellant Ken- 
nedy and testified with respect to the presence of both ap- 
pellants at Nettie Cooper’s house on March 31, 1962. 
They also testified that Kennedy was sick in bed on April 
16, 1962, the day of the Dal-Green robbery, pointing out 
that he was treated for a high fever some thirty-six hours 
earlier. (Tr. 192-223.) Appellant Kennedy testified; 
Cooper did not (Tr. 223-255). 


5 
The Mental Examination of Appellant Cooper 


On August 28, 1962, appellant Cooper filed a motion 
for a mental examination pursuant to 24 D.C.C. § 301 to 
determine his present mental competency to stand trial and 
his mental condition at the time of the offense. The mo- 
tion was granted and the District Court committed appel- 
lant to St. Elizabeth’s Hospital for observation. By letter 
filed on October 19, 1962, Dr. Cameron, the Superinten- 
dent, stated that Cooper was examined and his case re- 
viewed i.: detail by members of the staff who found him 
“mentally competent to understand the nature of the pro- 
ceedings against him. No mental disease or defect existing 
at present time, nor on or about March 10 through May 
10, 1962.”. By motion filed on December 3, 1962, appellant 
Cooper requested court appointment of a psychiatrist to 
further examine him at Government expense. He made nu- 
merous allegations, unsupported by any affidavits, charg- 
ing bias and contradictory statements to the hospital. 
(See Record.) The Government opposed the motion on the 
grounds that the examination at St. Elizabeth’s was ade- 
quate to determine appellant’s condition and that Dr. 
Stammeyer, a hospital psychologist, and Dr. Morton Coop- 
er, a psychologist at the District of Columbia jail at the 
time, could testify at trial, since they were represented in 
appellant’s motion as having found him suffering from a 
sociopath}c personality.’ No allegations were made by ap- 
pellant ie, this motion that he was incompetent to stand 
trial. 

At a hearing on December 12, 1962, the District Court 
was requested to allow an examination of appellant Coop- 
er at Government expense. The allegations, made in the 
motion and still unsupported by affidavits or proffer of 
testiriony, were repeated. Counsel for appellant also 


1The Government’s Opposition is filed in the Record of Appeal 
in Cooper v. United States, No. 17,648. At the hearing on Decem- 
ber 12, 1962, Dr. Stammeyer was represented to have the view that 
appellant was not suffering from a mental disease or defect. A 
view relayed to the court through appellant’s counsel (12/12/12; 
Tr. 3, 4) and contrary to the earlier representations. 
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stated that a one hundred dollar fee was given to Dr. 
Morton Cooper to conduct an examination, but when asked 
by the court, “Then you have Dr. Cooper (to testify), 
haven’t you?” Appellant’s counsel replied enigmatically, 
“Well, we do, and then again we don’t (12/12/62, Tr. 
5).” The District Court noted that St. Elizabeth’s had 
found appellant “free of mental disease or defect” and 
that a private psychiatrist would not be appointed merely 
because appellant was dissatisfied with the finding. 

The issue of competence to stand trial was not raised 
either then or at any later time.* No defense of insanity 
presented at trial. 


STATUTES INVOLVED 


Title 24, District of Columbia Code, Section 301, provides, 
in pertinent part: 


2 Appellent did not challenge the finding of St. Elizabeth’s Hos- 
pital that he was competent to stand trial (12/12/62—Tr.) Nor 
does he allege, even now, that he was incompetent. He merely 
argues that the instant case must be remanded for the District 
Court to enter an order adjudicating him competent. (Br. 40.) 
The finding of the hospital is part of the record; under 24 D.C.C. 
§ 301 nothing more is needed when a defendant is initially found 
competent by the psychiatrists and there is no challenge. Actually, 
the District Court did note, at the hearing, the finding of the hos- 
pital (12/12/62—Tr. 3-5). 

Stewart v. United States, 94 U.S. App. D.C. 298, 214 F.2d 879 
(1954) and Watson v. United States, 98 U.S. App. D.C. 221, 234 
F.2d 42 (1956), cited by appellant (Br. 37-40), do not hold other- 
wise. Stewart which construes 18 U.S.C. 4244, merely points out, 
at footnote 2, that the court, not the United States Attorney, must 
order the psychiatric examination. An examination procured by 
the latter does not meet the requirements of the statute. Here 
the examination was ordered by the court. In Watson, decided dur- 
ing the initial applicable period of the present 24 D.C.C. § 301, 
the psychiatrists informed only the United States Attorney as to 
their finding that the defendant was competent to stand trial. 
No letters were filed in the official record. The court stated—the 
case was reversed on other grounds—that a finding of competency 
should be “noted of record.” Watson v. United States, supra, 98 
U.S. App. D.C. at 223, 234 F.2d at 44. In the instant case the 
letter from Dr. Cameron, the Superintendent of St. Elizabeth’s 
Hospital, is in the record. This fully complies with Watson. No 
further action is required. 
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(a) Whenever a person is arrested, indicted, 
charged by information, or is charged in the juvenile 
court of the District of Columbia, for or with an of- 
fense and, prior to the imposition of sentence or prior 
to the expiration of any period of probation, it shall 
appear to the court from the court’s own observations, 
or from prima facie evidence submitted to the court, 
that the accused is of unsound mind or is mentally in- 
competent so as to be unable to understand the pro- 
ceedings against him or properly to assist in his own 
defense, the court may order the accused committed to 
the District of Columbia General Hospital or other 
mental hospital designated by the court, for such rea- 
sonable period as the court may determine for exami- 
nation and observation and for care and treatment if 
such is necessary by the psychiatric staff of said hos- 
pital. * * * 

Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 


sistence or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 


SUMMARY OF THE ARGUMENT 


The evidence which the Government presented in prov- 
ing appellant Kennedy’s guilt in the robbery at the Quali- 
ty Grocery Store and the two robberies at the Dal-Green 
Liquor Store was sufficient to support a jury verdict of 
guilty, even had appellant properly preserved the point 
for review on appeal. The evidence consisted of identifica- 
tion by several eyewitnesses, who stated that Kennedy was 
one of the robbers, and corroborative testimony by others 
who gave a description of his height and size. The jury, 
having heard the testimony, considered the modus oper- 
andi and the alibi, could then properly reach a verdict of 
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guilty. An ambiguous remark by one of the witnesses dur- 
ing cross-examination by a co-defendant, indicating, at 
most, that appellant Kennedy was arrested on the other 
charge in the indictment, which the court instructed the 
jury to disregard, is not grounds for reversal. The jury 
is presumed to follow instructions. 

The District Court properly exercised his discretion in 
denying appellant Cooper an additional psychiatric ex- 
amination after an examination conducted by the staff of 
St. Elizabeth’s Hospital found him competent to stand trial 
and free from any mental disease or defect. An unsup- 
ported charge of bias against the staff is not sufficient to 
require additional psychiatric testing. 

During trial the Government properly attempted to im- 
peach the testimony of the witness Armwood by showing 
his criminal convictions. Armwood, on redirect examina- 
tion, was afforded an opportunity to explain the cirecum- 
stances of the convictions. The court also instructed the 
jury as to the weight it may attach to a criminal record 
in considering credibility. 

The closing argument by counsel for the co-defendant 
Kennedy, without objection, did not prejudice appellant 
Cooper by suggesting that Kennedy was innocently in- 
volved, through his family connections, in the case. 


ARGUMENT 
I. The Conviction of Appellant Kennedy 


a) The evidence of appellant Kennedy’s guilt, based 
on the testimony of several eyewitnesses, is 
sufficient to support a verdict of guilty 


(Tr. 48, 52-60; 74-79; 82-86; 98-118; 126-134) 


At the conclusion of the Government’s presentation of 
the evidence appellant specifically stated that he was not 
making a motion attacking either counts two or three on 
the grounds that the evidence was insufficient to support 
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the verdict. Such a motion was made only with respect 
to count one, the robbery of the Quality Grocery store. 
The motion was denied by the District Court. (Tr. 141.)* 
Absent such motions, unless required to avoid a manifest 
miscarriage of justice, the Court of Appeals will not re- 
view the evidence. Rule 29, Fed. R. Crim. P., 18 U.S.C.A.; 
Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 
440 (1953); Grant v. United States, 291 F.2d 746 (9th 
Cir. 1961); Rosenbloom v. United States, 259 F.2d 500 
(8th Cir. 1958), cert. denied, 358 U.S. 929; Corbin v. 
United States, 253 F.2d 646 (10th Cir. 1958) ; Middle- 
ton V. United States, 249 F.2d 719 (4th Cir. 1957) ; Fal- 
len V. United States, 220 F.2d 946 (5th Cir. 1955), cert. 
denied 350 U.S. 924. Since the sentences on all counts are 
identical and concurrent, under the doctrine of Hirabay- 
shi* this Court ean affirm the convictions where no motion 
was made preserving the point for appeal, counts two and 
three of the indictment. An affirmance on any count will 
support the judgment and conviction. 

Assuming, arguendo, that the point, sufficiency of the 
evidence, is preserved for appeal on all three counts, on 
such a motion the Government is entitled to every legiti- 
mate inference which may be derived from the evidence. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229 (1947) cert. denied, 331 U.S. 887. The jury verdict 
must be sustained on appeal if there is substantial evi- 
dence taking the view most favorable to the Government 
to support it. Glasser v. United States, 315 U.S. 60, 80 
(1942) ; Morton v. United States, 79 U.S. App. D.C. 329, 


1A motion was made by appellant Kennedy for a directed 
verdict on count two of the indictment, the robbery of the liquor 
store, on the grounds that the Government did not prove the 


existence of the corporation. The motion was denied and is not 
raised on appeal. 


2 The tr€al court, through subsequent words and actions, indi- 
cated that the evidence was sufficient to support the verdict on all 
counts (2/15/63 Tr. 6). 


3 Hirabayshi v. United States, 320 U.S. 81, 85 (1943); Chaifetz 
v. United States, 109 U.S. App. D.C. 349, 288 F.2d 133 (1960) 
(reversed in part 366 U.S. 209). 
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147 F.2d 28 (1945), cert. denied 324 U.S. 875. Using this 
criterion to evaluate the evidence, there is no doubt that 
the trial judge properly submitted the case to the jury. 

In the hold-up of the Quality Grocery Store an eyewit- 
ness positively identified Kennedy, when his face mask 
slipped, as one of the robbers (Tr. 74-79, 82, 88, 86). 
Three persons in the store positively identified Cooper and 
provided some general descriptive information as to Ken- 
nedy—that he was shorter than Cooper, a little stout, and 
of medium build (Tr. 48, 54). At the Dal-Green Liquor 
Store, Kennedy was identified by the two victims who were 
robbed, the second and third counts of the indictment. 
Kennedy’s mustache was noted, as it had been by the 
butcher Gilchrist in the previous robbery at the grocery 
store. (Tr. 75, 82, 88, 134.) 

This eyewitness identification, corroborated with identi- 
fication as to general description, and coupled with modus 
operandi—Kennedy was the person in both crimes who 
emptied the cash register and on both occasions the per- 
sons in the store were made to lie on the floor while the 
culprits fled, is sufficient, under the most demanding stand- 
ard, to support the jury verdict of guilty. 


b) An ambiguous remark by a witness, which the 
trial court instructed the jury to disregard, is 
not grounds for a new trial. 


(Tr. 107-109) 


Appellant Kennedy attempts to capitalize on a stray 
word to argue that a new trial is required. When the 
counsel of appellant Cooper was cross-examining Mr. 
Goodman, the manager of the Dal-Green Liquor Store, he 
asked several questions to test the strength of the identi- 
fication of his client. 


Mr. Rourke (counsel for appellant Cooper): Very 
well. Did you know—did you recognize the defend- 
ant Vernon Cooper when he walked into the store? 
Did you know him at that— 

A. No, no. 
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Q. How did you subsequently come to know that 
this defendant was named— 
A. Well, when they were caught on another— 


The court immediately admonished the jury to disre- 
gard this reply and went on to say, 

“|. the last statement of the witness when the court 
stopped him, you will disregard, pay no attention to it. 
You will put it from your mind. You will not consider it 
in any way, shape or form.” (Tr. 107, 109.) 

The Supreme Court, in Delli Paoli v. United States, 352 
U.S. 232 (1957), at 242, stated, in a similar situation, 
“unless we proceed on the basis that the jury will follow 
the court’s instructions when those instructions are clear 
and the circumstances are such that the jury can reasonab- 
ly be expected to follow them, the jury system makes lit- 
tle sense.” 

This Court held as harmless error, in Carter v. United 
States, 108 U.S. App. D.C. 277, 281 F.2d 640, (1960), 
cert. denied, 364 U.S. 880, where a witness mentioned the 
fact that 2 co-defendant had previously pleaded guilty to 
the felony count of the indictment because the trial court 
had propeyly admonished the jury to disregard the state- 
ment. In the instant case the “slip” was even milder and 
more ambiguous. The reference of the witness Goodman 
could have referred merely to Cooper’s arrest with oth- 
ers, or just to Cooper’s arrest along with appellant Ken- 
nedy on the first count of the indictment, the robbery of 
the grocery store. Erroneously admitted evidence, subse- 
quently withdrawn by proper instructions from the court, 
is not cause for reversible error. Delli Paoli v. United 
States, supra; Hopt v. United States, 120 U.S. 430, 438 
(1887); Carter v. United States, supra. See Opper v. 
United States, 348 U.S. 84 (1954). Inartful questioning 
by a co-defendant and a partial, ambiguous response by 
the witness cannot so easily require a new trial. 
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II. The District Court properly exercised his discretion 
in denying appellant Cooper another psychiatric 
examination on the basis of unsupported allegations 
of bias against St. Elizabeth’s Hospital, whose re- 
port found him free from any mental disease or 
defect and competent to stand trial. (12/12/62— 
Tr. 3-6) 


The District Court did not abuse his discretion by deny- 
ing appellant Cooper’s request for an independent psy- 
chiatric examination at Government expense after the 
staff recommendation from St. Elizabeth’s Hospital found 
appellant free from any mental disease or defect and com- 
petent to stand trial. (See Record; 12/12/62-Tr. 6.).’ 
Appellant, dissatisfied with the hospital finding goes far 
off the record in attempting to establish reasons for anoth- 
er examination. He argues 1) that a conflict existed be- 
tween the psychologist who conducted an examination at 
the District of Columbia Jail and the later staff report of 
the hospital which did not find appellant to be a sociopath 
and 2) that the staff report was improperly influenced by 
internal administrative matters, a desire not to accept ad- 
ditional sociopathic personalities for treatment because of 
crowded facilities (Br. 18). 

The logic of appellant’s first argument would require a 
succession of psychiatric examinations if the staff report 
of St. Elizabeth’s Hospital differed from a finding by a 
psychologist at the jail that the defendant was suffering 
from a mental illness. The granting of a psychiatric ex- 
amination is a matter resting within the sound discretion 
of the trial court. See Watson v. Cameron, —U.S. App. D.C. 
— 812 F.2d 787 (1962) ; DeMarcos v. Overholser, 78 U.S. 


1 Appellant Cooper raises for the first time the issue of his 
mental examination at St. Elizabeth’s Hospital, pursuant to 22 
D.C.C. § 301; his convictions in three other cases, during approxi- 
mately the same period of time as the instant case, did not raise 
on appeal any questions as to insanity. The cases were all affirmed 
by this Court. See Cooper v. United States, No. 17,648 (decided 
December 5, 1963); Cooper v. United States, No. 17,945 (decided 
October 7, 1963); Cooper v. United States, No. 17,682 (decided 
October 25, 1963). 
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App. D.C. 131, 187 F.2d 698 (1943), cert. denied, 320 
U.S. 785; Appel v. Overholser, 82 U.S. App. D.C. 379, 
164 F.2d 511 (1947)2 Cf. Leach v. United States, —— 
U.S. App. D.C. ——, 820 F.2d 670 (1963). 

Appellant takes great liberties with the record in his 
second argument. Merely because the Government did not 
specifically object to each of the multitude of assertions 
and reprecentations, set forth in the motion for another 
psychiatric examination, which alleges administrative bias 
and a derelfction of duty, totally unsupported by any testi- 
mony, proffer of testimony, or affidavits, does not mean 
the Government concedes the truth of the statements. The 
Government did oppose the motion.’ After appellant’s un- 
supported attack, both in his motion and on appeal, he 
adds, “One of the most curious aspects of this case is 
that the District Court ruled on the motion without tak- 
ing any testimony on the serious allegations made therein 
(Br. 20, note 11).” Curious indeed. Appellant at no time 
offered to present any testimony; vague allegations are 
not sufficient to support the motion. Cf. Chung Wing 
Ping v. Kennedy, 111 U.S. App. D.C. 106, 294 F.2d 735 
(1961), cert. denied, 368 U.S. 988; Riley v. Titus, 89 
U.S. App. D.C. 79, 80-81, 190 F.2d 653 654-655 (1951), 
cert. deniel, 342 U.S. 855; Burns v. Spiller, 82 U.S. App. 
D.C. 91, 161 F.2d 877 (1947), cert. denied, 382 U.S. 792. 

Appellant’s assertions as to the staff finding at St. Eliza- 
beth’s Hospital are contradictory. In the motion he states 
that Dr. Stammeyer, a staff psychologist, is prepared to 
testify as to the administrative bias and that appellant 
is a sociopathic personality; later the doctor’s views are 
represented differently (See Record; 12/12/62-Tr. 3-6). 


2 These cases, along with others cited by appellant (Br. 16-38), 
discuss the circumstances under which an independent psychiatric 
examination should be conducted when a defendant is detained 
at the hospital and seeks release through habeas corpus proceed- 
ings. No case is cited by appellant which required the trial court 
to grant such an additional examination when a defendant, such 
as in the instant case, is attempting to establish an insanity de- 
fense prior to trial. 


3 Record of Appeal, Cooper v. United States, No. 17,648. 


Neither the doctor, nor the other staff members, nor the 
anonymous persons who are represented as stating that 
administrative considerations rather than professional ones 
are affecting the reports on defendants, are brought to 
court to testify, nor are their affidavits submitted (Br. 
18). Appellant recognizes that he has made serious alle- 
gations against the professional competence of a number 
of doctors: he need only recognize that the charges are 
completely unsubstantiated. 


III. The conviction of appellant Cooper 


a) The use of the witness Armwood’s criminal 
convictions was proper for the purpose of at- 
tacking credibility. (Tr. 185-187) 


A witness, Thomas Armwood, who testified on behalf 
of appellant Cooper, was cross-examined by the prosecutor 
with respect to his previous criminal convictions, on the 
theory that such convictions diminish the value of the 
testimony (14 D.C.C. § 305). When questioned with re- 
spect to a conviction of assault with intent to kill, the 
witness admitted his conviction on the lesser included of- 
fense, of simple assault. A second conviction, destroying 
private property, he denied but did admit serving a peri- 
od of time in jail.! On re-direct examination the witness 
stated that the period in jail was served, not on convic- 
tion of destroying private property since the complainant 


‘The insanity defense was not raised at trial. Appellant did 
indicate that a psychologist, Dr. Morton Cooper, who had pre- 
viously examined him at the jail, was later paid one hundred 
dollars to conduct an examination (12/12/62-Tr. 5). Neither Dr. 
Cooper nor Dr. Stammeyer, who was represented at one time as 
stating that appellant was suffering from a sociopathic personality, 
was called at trial. 


1The extent to which cross-examination may be conducted for 
purposes of impeachment is “a matter resting very largely in the 
sound discretion of the trial judge.” Arnette v. United States, 158 
F.2d 11, 12 (4th Cir. 1946). See also United States v. Boyer, 80 
U.S. App. D.C. 202, 150 F.2d 595 (1945) ; Lindsey v. United States, 
77 U.S. App. D.C. 1, 183 F.2d 368 (1942). 


15 


dropped the charges when restitution was made, but on 
the conviction of drunk and disorderly charges, which were 
made against him when he was arrested for the destruc- 
tion of thd property. (Tr. 185-187.) No objections were 
made by appellant Cooper to any of the prosecutor’s ques- 
tions. Cf. Watson v. United States, 98 U.S. App. D.C. 
221, 284 F.2d 42 (1956). The court, at the close of the 
trial, gave the traditional instructions on the weight the 
jury may give to criminal convictions in considering the 
credibility of a witness. The jury is presumed to follow 
the instructions the court gives. Delli Paoli v. United 
States, 352 U.S. 232, 242 (1957) ; Opper v. United States, 
348 U.S. 84 (1954). 

Appellant Cooper now states ( Br. 48), “... it must be 
assumed that the prosecutor knew full well that the wit- 
ness was never convicted for the crime included in his 
question.”* Nothing supports such an assertion. Nothing is 
shown to indicate that the prosecutor deliberately mis- 
stated the record before him, nor that appellant’s counsel 
had previously informed the prosecutor that the criminal 
record was inaccurate. Surely, counsel knowing his wit- 
ness had a criminal record should have checked and fore- 
warned the prosecutor as to any errors. Absent any evi- 
dence to the contrary, it must be assumed that the prose- 
cutor’s quxstion with respect to the first conviction was 
based on an erroneous insertion in the criminal record, 
which failed to note the conviction on the lesser included 
offense afd the dismissal of the felony. Similarly, the 
second conviction was poorly noted. The witness, through 
his testimony on redirect examination, fully explained the 
creuneiagees of his time in jail. The Government’s ques- 
tioning was proper. 
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b) The comments of counsel for appellant Kennedy 
in closing argument, suggesting his client’s in- 
nocent involvement in the case, did not pre- 
judice appellant Cooper. (Tr. 298-299; 307, 314) 


Appellant Cooper made no objection during trial to the 
closing argument by counsel for appellant Kennedy, yet he 
now asks this Court to reverse the jury’s verdict on the 
basis of a few sentences of the argument which asked the 
jury, in effect, to keep in mind the distinction between the 
evidence against appellant Cooper and the evidence against 
appellant Kennedy. Nor did appellant voice any objec- 
tion with regard to the instructions to the jury. Addi- 
tional instructions telling the jury to disregard particu- 
lar remarks of Kennedy’s closing argument were not re- 
quested; the court was thus not given the opportunity to 
correct or clarify any part of the co-defendant’s closing 
argument. Under these circumstances, which do not in- 
volve an “extreme and unusual case,” an appellate court 
is not justified in reversing a judgment of conviction. 
O’Malley v. United States, 227 F.2d 382, 836 (1st Cir. 
1955), cert. denied, 368 U.S. 958. An appellant cannot 
profit by sitting idly by and on such a basis seek a rever- 
sal after conviction. Failure to object to closing argument 
forecloses review on appeal. United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 239 (1940); White v. 
United States, 315 F.2d 113 (9th Cir. 1963), appeal pend- 
ing. 

If appellant had preserved for appeal the question he 
now raises, it would provide no basis for reversal. Speci- 
fically, appellant Cooper objects to the references made 
by Kennedy’s counsel in suggesting that the only reason 
Kennedy was arrested was because Cooper’s sister, Net- 
tie, is Kennedy’s common-law wife. Counsel for Kennedy 
said, 

“J further submit to you the fact is that when the 
police officer found out that Joseph Kennedy—that 
Vernon Cooper had a sister by the name of Nettie 
Cooper, and that Nettie Cooper was living as the 
common-law wife of this man, Joseph Kennedy, that 
he was called down to investigate. 
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“Everybody in the house, testimony has told you, was 
arrested. 


“Are you goind to find (Kennedy) guilty by associa- 
tion because his common-law wife happened to be the 
sister of the co-defendant in the case. Will he be guil- 
ty byyassociation?” 


“”.. you (the jury) are most certainly too intelligent 
to firtd a man guilty because of the association with 
Nettie Cooper.” (Tr. 298-299.) 


Counse} was merely suggesting that appellant Kennedy 
became innocently involved in the case in the wake of the 
arrest ofappellant Cooper. Counsel did not suggest, in 
the slightPst, that appellant Cooper was guilty. Nothing 
sinister or prejudicial was said, unlike DeLuna v. United 
States, 308 F.2d 140 (5th Cir. 1962), cited in appellant 
Cooper’s brief (Br. 42) where a counsel commented, over 
repeated objections, on the co-defendant’s failure to take 
the stand, and testify, affecting the co-defendant’s consti- 
tutional right to remain silent. The utterances complained 
of in the instant case, when viewed in context and in light 
of all the circumstances, were not calculated and designed 
to produc an improper conviction and did not in fact have 
that effect. Isaacs v. United States, 301 F.2d 706, 737 (8th 
Cir. 1962), cert. denied, 8371 U.S. 818; see Pritchett v. 
United States, 87 U.S. App. D.C. 374, 376, 185 F.2d 
438, 440 (1950) 

In Turdverville v. United States, 112 U.S. App. D.C. 400, 
404, 308 F.2d 411, 415 (1962), cert. denied, 370 U.S. 946, 
one of thc three co-defendants urged the jury to return a 
verdict of guilty of the lesser included offense, second de- 
gree murder. This Court, in holding that such argument 
was not prejudicial to the other defendants, pointed out that 
no objection was made. Also the trial court’s instructions 
that argument was not evidence and that the 
jury should consider separately each count of the indict- 
ment with reference to each defendant assured the proper 
framework for the verdict. In the instant case the jury 
was similarly instructed (Tr. 307, 314). 
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In judging the possibility of prejudice resulting from an 
alleged improper argument of counsel, it is necessary to 
view the entire record. Each case necessarily turn on its 
own facts. United States v. Socony-Vacuum, 310 U.S. at 
240. This was not a weak case against appellant Cooper, 
for he was repeatedly identified through the distinctive scar 
on his face. Cf. Berger v. United States, 295 U.S. 78 
(1935). The evidence of appellant’s guilt was clear and 
convincing. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALFRED HANTMAN, 
Davin EPSTEIN, 
Assistant Umited States Attorneys. 
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v. 


UNITED STATES OF AMERICA, 


Appellee 


Appeal From A Judgment and Order Of The 
United States District Court For 
The District of Columbia 


REPLY BRIEF FOR AFPELLANT COOPER 


PRELIMINARY STATEMENT 


Appellant believes that the issues in this proceeding are clearly 
drawn by the Briefs already submitted. However, a few points should be 


noted with respect to the Government's Brief, 


I 
NECESSITY FOR INDEPENDENT 
PSYCHIATRIC EXAMINATION 

The Government contends that if Appellant's position is upheld, 
it will be necessary to grant Defendants "a succession of psychiatric 
examinations if the staff report of St. Elizabeth's Hospital differed from 
a finding by a psychologist at the jail that the Defendant was suffering 
from a mental illness" (Br., p. 12). This contention is, of course, 
erroneous. Appellant at no time requested or even suggested that a 
"succession" of examinations would be necessary. Appellant merely 
contends that in the circumstances of this case Appellant was entitled 
to have an independent examination at Government expense, by experts 
not faced with the possible problems of becoming Appellant's custodian 


in the event their opinion indicates the existence of sociopathy. In 


essence, Appellant asks no more than the relief sought by habeas corpus 


petitioners seeking independent examinations by experts who are not also 
their custodians. There is and never has been any question of a 
"succession" of examinations being required. 

The Government contends that Appellant’s motion was "totally 
unsupported! by any affidavits and represented no more than "'vague''! 
allegations (Br., p. 13). Appellant’s motion recounted the substance 
of a telephone conversation between Appellant's counsel and Dr. 


Stammeyer, and the results of counsel's conversations with other medical 
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personnel, As this Court is well aware, statements by counsel recounting 
the results of their investigations in a formal pleading need not be sub- 
mitted under oath in affidavit form, but are treated as representations of 
fact o an officer of the Court. It is, therefore, erroneous to characterize 
the metion as unsupported. 

Moreover, Defendant's allegations were not vague" but, on the 
contrary, clearly stated that the decisions of St. Elizabeth were based 
not upon a completely independent appraisal but upon administrative 


coasiderations which should not have been injected into the case. If the 
t 


Government wished to contest the allegations, it could have easily done 


so. It chose to ignore them and to rest its opposition on other grounds, 


and its opposition is clearly that of a general demurrer. 

| In any event, the record below clearly indicates that the lower 
court below did not rely upon the absence of a proffer of testimony on 
behalf of Appellant as grounds for denying the motion but instead treated 
the allegations either as true or as irrelevant. The Court denied the 
motion on the assumption that Appellant's rights were fully protected, 
and hig ability to properly prepare his case fully adequate, because he 
could have called either Dr. Cooper or Dr. Stammeyer in his behalf. 
Appellant believes, for reasons more fully stated in his Brief (pp. 35-38) 
that this assumption is erroneous and is not proper pouss for denial of 
Appellant's motion in the circumstances of this case. | Therefore, it 


appears that the absence of additional testimony or affidavits was 
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irrelevant to the District Court's decision and should not now be used as a 
reason for an affirmance by this Court. 

Finally, it should be noted that the Government at no point 
addresses itself to the essence of Appellant's argument, i.e. that failure 
to order an independent psychiatric examination where some question has 
been raised as to the correctness of the St. Elizabeth's opinion deprives 
Appellant both of equal protection under the law and of ineffective 
assistance of counsel. Appellant believes that denial of a pauper's right 


to obtain the same kind of expert advice and opinion in the preparation of 


his case that is available either to a non-indigent or, indeed, to the 
1/ 


Government itself constitutes rich man's justice and should no longer 


be countenanced by this Court. This is particularly true in view of the 
large array of techniques by which such assistance has now been made 


available to indigents under existing law (see App. Br., pp. 22-26). 


I 


IMPROPER IMPEACHING CROSS-EXAMINATION 


The Government contends that its questioning of witness Armwood 


was proper and, in any event, any error by Government counsel was 


1/ As Appellant has pointed out in his Brief (pp. 37-38), the 
Government has in the past utilized independent experts when 
it did not wish to rest its case solely on the opinions of St. 
Elizabeth's physicians. 
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inadvertent (Br., p. 15). Appellant believes that the cases cited in his 
Brief fully establish the impropriety of the Government’s questioning and 


these contentions will not be repeated here (see Br., pp. 46-48). Assuming 


re that the prosecutor's error was inadvertent, this inadvertence 


is no excuse for the prejudicial effect which such questions had upon 
Appellant. Impeachment through the use of prior convictions always 
carries within it the seeds of prejudice and the risk of error should be 


placed not upon a defendant but upon the Government who chooses to use it. 


It 


CO-DEFENDANT'S COUNSEL'S REMARKS 
DURING CLOSING ARGUMENT 


The Government asserts that the remarks of co-defendant's 
counsel during closing argument did not "suggest, in the slightest, that 
Appellant Cooper was guilty" (Br., p. 17). The remarks at issue are as 
follows: 


"I further submit to you the fact is that when the 
police officer found out that Joseph Kennedy--that 
Vernon Cooper had a sister by the name of Nettie 
Cooper, and that Nettie Cooper was living as the 
common-law wife of this man, Joseph Kennedy, that 
he was called down to investigate. 


"Everybody in the house, testimony has told you, was 
arrested. 


"Are you going to find (Kennedy) guilty by associa- 
tion because his common-law wife happened to be the 
sister of the co-defendant in the case. Will he be guil- 
ty by association?" 
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",..you (the jury) are most certainly too intelligent 
to find a man guilty because of the association with 
Nettie Cooper."" (Tr. 298-299.) 

Appellant believes the inference of guilt is clear. 


Respectfully submitted 


Leonard H. Marks 


Martin J. Gaynes 


Counsel for Vernon Cooper 
Appointed by this Court 
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